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Thirty-Sixth Annual Meeting of the 
Massachusetts Bar Association 


In accordance with notice in the Massachusetts Law Quarterly 
for May 1947 (p. 8) the thirty-sixth annual meeting of the Massa- 
chusetts Bar Association was held at the New Ocean House, 
Swampscott, Massachusetts, at 2:00 p.m. Saturday, June 7, 1947. 

President Edward O. Proctor presided. 

The record of the thirty-fifth annual meeting was approved as 
printed in the Massachusetts Law Quarterly for October, 1946. 

The treasurer, Horace E. Allen, presented his report for the 
year 1946 which was printed in the “Quarterly” for May, 1946 
(pp. 10-11). 

IT WAS VOTED: “That the report of the Treasurer be 
accepted.” 

Upon motion made and duly seconded, it was unanimously 
voted: 


“To adopt the two amendments to the by-laws in the 
form recommended by the Executive Committee in 
the call for the meeting.”* 


President Proctor presented his annual report as follows: 


REPORT OF THE PRESIDENT 


The Supreme Judicial Court’s dismissal of the petition to con- 
sider the adoption of rules for an Integrated Bar upon the sole 
basis that “it does not appear that members of the Bar of Massa- 
chusetts generally are in favor of action by the Court to establish 
an Integrated Bar”, which, in view of the polls taken by the sev- 
eral associations might well have been expressed as an affirmative 
proposition that “it appears that members of the Bar of Massa- 
chusetts generally are opposed to the establishment of an Inte- 
grated Bar”, fixes the role of this Association as a voluntary 
organization to represent and maintain the interests of the state- 
wide bar. 

One of the most effective opponents of integration, in arguing 
against it, said “I like the present Massachusetts Bar Association 
because of the June Institutes at Swampscott; they are integrated 


* Mass. Law Quarterly for May, 1947 (pp. 8-9). 
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with a genial spontaneity and a fraternal spirit; they help sep- 
arated congenialities to merge. They sow the seeds of friendships. 
The free and voluntary bar association should be encouraged 
rather than an integration that disintegrates or a minor scheme 
of government that breeds discontent. . . . Nothing good will 
come out of the Integration of the Massachusetts Bar. Why not 
drop it and make a drive for the Massachusetts Bar Association? 
That Association is uniquely acceptable and adaptable to all of 
us, I think.” 

I am happy to accept this appraisal of this Association and 
heartily endorse the suggestion that we “make a drive for the 
Massachsuetts Bar Association.” 

It is a source of great satisfaction to me, in turning over the 
presidency to my successor, that I can report a membership more 
than double that at the time I assumed office. Our total mem- 
bership is now 2211, of whom 349 have been added since the first 
of January. For the most part this increase has been the result 
of letters addressed to all Massachusetts lawyers not members of 
the Association, calling attention to the work of the Association 
and inviting them to join. 

With our present membership, which represents probably 
nearly one-quarter of the lawyers actually engaged in practice, 
enrolled from all over the Commonwealth, this Association is 
entitled to be regarded as fairly representative of the State Bar, 
and ought to be an effective agency in their behalf. The “drive” 
for new members should go on. 


Executive Committee Meetings 


Following the organization meeting of the Board of Delegates 
last September, the Executive Committee has met approximately 
monthly throughout the year. Lowell S$. Nicholson as Assistant 
Secretary and Paris Fletcher as Assistant Treasurer have sat in at 
most all of these meetings, although lacking authority to vote. 
A proposed constitutional amendment which will permit such 
assistants to vote when present at meetings of the committee, 
will be presented to this meeting, and I hope will be adopted. 

These meetings have been held at the Parker House in Boston 
on Friday evenings, when we have dined together and enjoyed 
the pleasures of good fellowship along with the discussion of the 
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many vital questions which constitute the agenda of the meetings. 
There was much wisdom in the remark of Harrison Tweed, 
President of the New York City Bar Association, at the recent 
Bench and Bar Dinner in Boston, that the most successful way 
of running a bar association is to meet and have a glass of whiskey 
together. Certainly the contrast between the dismal Saturday 
morning meetings which I encountered early in my administra- 
tion and the delightful evenings which we have spent together 
since the inauguration of the present practice, have demonstrated 
the soundness of the philosophy underlying Mr. Tweed’s state- 
ment. 
The Massachusetts Law Quarterly 


At the last annual meeting it was voted that the President ap- 
point a committee to serve for one year as an editorial board to 
assist the editor of the Quarterly in the gathering and publication 
of articles of interest, which board, subject to the Executive Com- 
mittee, should have the responsibility for the content of the 
Quarterly. 

Pursuant to that vote I appointed last October a committee 
of five, consisting of Lowell S. Nicholson, Donald G. Allen, Rich- 
ard Bancroft, Joseph K. Collins and Herbert B. Ehrmann. The 
editor graciously accepted the cooperation of this committee, 
which has been of active assistance not only in the choice of 
articles, but in the mechanics of publication. The printer has 
been changed and the format and general setup of the Quarterly 
greatly improved. The sharing of the labors of proof reading has 
resulted in greater accuracy. 

Since last year’s vote authorized the existence of this com- 
mittee for but a single year, I recommend that the Association 
at this time renew the authorization without any time limitation. 


The Massachusetts Lawyer’s Postwar Institute 


It will be recalled that this Association was called upon to 
obtain underwriting of $3,000, against the $5,000 underwritten 
by the Boston Bar Association, to initiate the Massachusetts Law- 
yer’s Postwar Institute with its refresher course for returning 
servicemen and replacement program. 

The refresher course was given five times in Boston, once in 
Worcester and once in Springfield. The total attendance of full 
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course students was 706. The gross income from the course has 
been $17,792. By the end of this month all advances made by the 
underwriters will have been repaid and there will be over $1,000 
left in the treasury. It will be in order for the treasury of this 
Association upon receiving back the full amount collected from 
its members to see that they are reimbursed for their advances. 

In the fifteen months that the placement and advisory work 
was carried on, Mr. Joseph K. Collins, as Placement Director, held 
over 1300 conferences on the problems of nearly 600 men and 
women. 509 persons registered for placement or other assistance. 
296 have become reestablished, the great majority of whom have 
become employed in law offices, in the legal departments of cor- 
porations or in governmental agencies. 

Effective February 1st of this year, due to the decreased vol- 
ume of business, the office of the Institute was closed and its work 
has been carried on from the Boston Bar Association by its Co- 
operation Committee acting through the Executive Secretary. 

A sub-committee of the directors of the Postwar Institute is 
presently studying the question of further activities of the In- 
stitute. 


Legislative Matters 


Among the matters of pending legislation upon which the 
Executive Committee took a position and communicated i 
views* to the appropriate legislative committees, were the follow- 
ing: 

Voted to favor the repeal of Chapters 469 and 530 of the Acts 
of 1945 providing for exceptions in probate and equity cases, (re- 
pealed); to favor the bill providing for retiring allowances for the 
counsel to the House and Senate after twenty years of service, 
(defeated); to oppose an amendment to the 16th Article of the 
Massachusetts Bill of Rights by adding thereto the words “the 
right of free speech shall not be abridged” on the ground that this 
right is already adequately protected; to oppose a constitutional 


* These views were always stated as the views of the Executive Committee, 
and not of the Association. At the annual meeting of the Association in 1945, 
it was voted “that the Association approve and endorse the action of the 
Executive Committee in taking a position on matters of legislative policy.” 
(See Mass. Law Quart. Oct. 1945, Vol. XXX, No. 2, p. 14.) F.W.G. 
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amendment to provide for submission to the people of constitu- 
tional amendments by vote of two successive sessions of the same 
legislature instead of the present requirement of two successive 
legislatures, on the ground that it was contrary to the constitu- 
tional policy in effect since the adoption of the 9th amendment 
over one hundred years ago; to favor* the plan for reorganization 
of the district courts as proposed by the majority of the special 
commission of the legislature, (none of the various proposals for 
the reorganization of these courts was adopted by legislature); 
with respect to House No. 1288 dealing with the commitment of 
insane persons, it was voted to recommend that there was need of 
change in the present law, but that it was a subject which should 
be referred to a special commission for study; to oppose House 
No. 625, providing for the licensing of certain representatives of 
self-insurers and any similar proposal which would allow persons 
other than lawyers to practice before administrative agencies of 
the Commonwealth; and to favor the so-called “Jennings Bill” to 
amend the Federal Employers’ Liability Act, with reference to 
jurisdiction of suits thereunder. 


Activities of the Grievance Committee 


During the year from June 7, 1946 there were 79 formal com- 
plaints filed with the Association. 34 were referred to other bar 
associations, principally the Boston Bar Association and the Mid- 
dlesex County Bar Association. 20 were considered and dismissed 
upon the preliminary investigation’s showing that they did not 
warrant further action. 14 were investigated at length and dis- 
missed either on the ground that no unethical conduct was in- 
volved or because there was restitution or satisfactory adjustment 
made and no further disciplinary action was considered necessary. 
11 were withdrawn and did not appear to require further action. 
There are now pending and under investigation 9 complaints. 

There have been numerous informal inquiries as to grievance 
matters which came to the attention of Mrs. MacLeod but which 
have not resulted in the filing of any formal complaints. 





* Two members dissenting. 
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Proposed Memorial to Judge Elisha H. Brewster 


The Justices of the United States District Court for the Dis- 
trict of Massachusetts have requested this Association to present 
a memorial to the late Judge Elisha H. Brewster at the coming in 
of the Court on September 9th. 

With the authority of the Executive Committee I have ac- 
cepted this invitation and a committee will have the matter in 
charge.* 


Administrative Procedure in Massachusetts 


On January 17 the Executive Committee voted that a com- 
mittee be appointed to make a study of the state administrative 
ge and to cooperate with other groups making similar stud- 

. Pursuant to this vote I appointed Reuben Hall, who originally 
poh the proposal, as Chairman, with Laurence M. Lombard, 
former General Counsel for the War Production Board, and J. 
Burke Sullivan, former Chairman of the Board of Tax Appeals 
and of the Department of Public Utilities. This committee was 
duly organized and has been making a study in conjunction with 
a committee of the Boston Bar Association which is covering the 
same field. It would be extremely helpful to the committee in 
studying its problems if members of the Bar who practice before 
any of the State agencies who have any suggestions or criticisms 
to make would take the time to reduce those suggestions or criti- 
cisms to writing and forward them to the committee. The sym- 
posium on adminisrative law at this Institute was arranged by 
this committee. 


Delegates to the American Bar Association and the 
American Law Institute 


This Association is entitled to two delegates to the House of 
Delegates of the American Bar Association. Last December, with 
the approval of the Executive Committee, I reappointed Nathan 
P. Avery of Holyoke and appointed Horace E. Allen of Spring- 
field to fill the vacancy caused by the resignation of Mayo A. 
Shattuck. Upon the lamented death of Mr. Avery I appointed 
Lowell S. Nicholson of Salem to fill the unexpired two year term. 


*Mr. Proctor represented the Association in a tribute to Judge Brewster 
on September 9. 
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At the same time I appointed Mr. Nicholson as our representa- 
tive to the American Law Institute, and it is because of his attend- 
ance at its current session in Washington that he is unable to 
attend this meeting. 


Advertising by Corporate Fiduciaries 

At last year’s meeting this Association voted to take a postcard 
poll of the Association as to whether it should go on record as 
favoring legislation to prohibit the solicitation of appointment as 
a fiduciary and to regulate advertising by corporate fiduciaries. 
Postcards for the taking of this poll were attached to the October 
issue of the Quarterly, which also contained an article by the 
editor on the subject, a copy of the report of the Committee on 
Legal Affairs, and a draft of the proposed code prepared by the 
joint bar and bench committees. 

The result of that poll was reported in the December Quar- 
terly, which showed that 433 members favored both the prohi- 
bition of the solicitation of appointment and legislation to regulate 
advertising; 73 were in the negative on both propositions; 17 
voted “Yes” to the first question and “No” to the second, and 
42 voted “No” to the first and “Yes” to the second question, mak- 
ing a total_return of 565 votes. Upon this showing the Executive 
Committee voted to petition the legislature for legislation in 
accordance with the vote of the Association and submitted a pro- 
posed bill which was published in the December Quarterly, to- 
gether with communications by the Secretary in support of the 
proposal. The bill failed of passage. 

Last Fall I received information from representatives of cor- 
porate fiduciaries that they had adopted a code with provisions 
for a grievance committee composed of an equal number of rep- 
resentatives of corporate fiduciaries and of members of the Bar 
and asking if I would appoint representatives of the Bar to serve 
on this committee. After full discussion of this subject with the 
House of Delegates, it was the consensus of opinion that in view 
of the vote taken at the annual meeting and the discussions which 
preceded it, the President could not properly appoint persons to 
serve on such a committee, and I so notified the representatives 
of the corporate fiduciaries. 
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Treasury Decision 5488 


At the December meeting of the Executive Committee the 
Committee voted to appoint a special committee to consider what 
action, if any, should be taken to rectify the situation precipi- 
tated by Treasury Decision 5488 concerning the taxation of trusts. 
As members of that committee I appointed Richard Wait, Faneuil 
Adams, and Allan H. W. Higgins. 

The committee reported at the January meeting of the Execu- 
tive Committee recommending that the Association should take 
an active position endeavoring to accomplish more equitable taxa- 
tion of income from trusts by the federal government either 
through revision of the Treasury regulations or through legisla- 
tion. The Executive Committee accepted the report as one in 
progress and authorized the Special Committee to take such action 
as it deemed proper to accomplish the desired purpose. 

Thereafter one member of the committee consulted in Wash- 
ington with the Treasury officials and discussed forthcoming 
changes in Treasury Decision 5488. In view of this discussion the 
committee determined to defer recommending legislation until 
after.the proposed amendments to the Treasury Decision were 
made known. When the proposed new regulation was published 
the Committee considered it at length and in accordance with the 
provisions of the Federal Administrative Procedure Act on behalf 
of the Association submitted specific recommendations for fur- 
ther changes in a regulation to the Commissioner of Internal 
Revenue. These suggestions were submitted under date of Febru- 
ary 26 and were acknowledged by the Commissioner under date 
of March 12. Final amended regulations have not yet been made 
public and until then it cannot be determined whether any fur- 
ther action will be necessary on the part of the committee. 


Finis 
Finally I want to thank the officers and members of the Execu- 
tive Committee, as well as the members of the other committees, 
both standing and special, who have given loyally of their time 
and services to the Bar through this Association. 
Special tribute deserves to be paid to the memory of the late 


Nathan P. Avery, who from 1932 to 1935 was President of this 
Association, and who has always attended and taken an active part 
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in these meetings. We greatly miss his friendship and wise coun- 
sel. An appreciation prepared by the Secretary was adopted by 
the Executive Committee and printed in the May Quarterly and 
a copy sent to his widow. 

The Association is indeed to be congratulated that so dis- 
tinguished and able a lawyer and jurist as the Honorable Louis 
S. Cox has agreed to assume the Presidency of the Association. 
There is every reason to have hope and confidence in the future of 
the Association under his leadership. 


Respectfully submitted, 


Epwarp O. Proctor, 
President 


The Nominating Committee submitted its report as printed in 
the Massachusetts Law Quarterly for May, 1947 (p. 9). A ballot 
being taken, the officers thus nominated in the report were duly 
elected for the ensuing year as follows: 


President: Hon. Louis S. Cox, Lawrence 
Vice-Presidents: Horace E. ALLEN, Springfield 
WituiaM E. Futter, Fall River 
Tuomas M. A. Hicerns, Lowell 
ELEANOR Marcu Moopy, Boston 
Joun T. Noonan, Brookline 
GeorcE R. Stosss, Worcester 
Treasurer: Paris FLETCHER, Worcester 
Secretary: FRANK W. GRINNELL, Boston 


Asst. Secretary: Lowett S. NicHoLson, Salem 


Members at Large — Board of Delegates: 
Richard S. Bowers, Brookline W. Arthur Garrity, Worcester 
Andrew P. Doyle, New Bedford Harold Horvitz, Newton 


James E. Farley, Salem Laurence M. Lombard, Needham 
Richard Wait, Boston 
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The other members of the Board of Delegates consist of the 
president or his appointed delegate of each of the following 
organizations: Bar Associations of Barnstable County, Berkshire 
County, City of Boston, Bristol County, Essex County, Franklin 
County, Hampden County, Hampshire County, Middlesex County, 
Norfolk County, Plymouth County, Worcester County, Law So- 
ciety of Massachusetts, Massachusetts Conveyancers Association 
and City Solicitors and Town Counsel Association. 


The Votes on Community Property and Federal Taxation 

Mr. Richard Wait presented a resolution to request the General 
Court to grant “leave to withdraw” on the proposal introduced 
late in the session for a change in our laws to provide for a 
“community property” law in Massachusetts. Mr. John E. Peakes 
seconded the motion. Following a discussion, on motion of Mr. 
Martin T. Hall it was voted: 


“To amend the resolution by requesting that the General 
Court refer the matter to the next annual session instead of 
granting leave to withdraw.” 


The resolution as thus amended was adopted as follows: 


“Resolved: That the Massachusetts Bar Association having 
considered the provisions of a bill entitled ‘An Act Relating 
to Establishment of Community Property Rights between 
Husband and Wife in Massachusetts’ does not favor the passage 
of the same and urges the Committee of the General Court to 
which said bill has been referred, to refer the said bill to the 
next annual session for reasons, among others, that the passage 
thereof would accomplish a fundamental change in property 
rights in Massachusetts which should not be made without the 
most thorough and painstaking study which cannot be made 
before the end of this annual session, and that passage of the 
bill as drawn would cause great confusion and promote wide- 
spread litigation and would require revision of numerous pro- 
visions of the General Laws and other statutes of the Common- 
wealth, including those relating to descent and distribution of 
property, taxation, and the like; and 


“Further Resolved: That the Secretary be and he hereby is 
instructed to transmit a copy of this resolution to the Clerk of 
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the committee of the General Court charged with the duty of 
reporting on said bill, at, or prior to, any public hearing 
thereon to be held by the committee.” 


The Secretary called attention to the proposed federal tax 
amendment to equalize the federal income taxes supported by the 
House of Delegates of the American Bar Association and printed 
in the Massachusetts Law Quarterly for December, 1946 (p. 29) 
as follows: 


“Section 51 (b) of the Internal Revenue Code is amended 
by striking out the third sentence of said section and sub- 
stituting in lieu thereof the words: 


“If a joint return is made the tax shall be twice the tax 
computed on one-half of the aggregate net income shown on 
the joint return; and the liability with respect to the tax shall 
be joint and several.”* 


Thereupon, on motion of Mr. Lawrence E. Corcoran it was 
voted: 

“That the Association would approve a memorial to Congress 
in support of legislation to equalize the tax burden caused 
by the community property laws so that all citizens of the 
United States be taxed equally irrespective of the substan- 
tive laws of the individual states.” 


Upon motion of Mr. Phister it was voted: 


“That the committee established in 1946 to assist the editor 
of the Massachusetts Law Quarterly be continued in- 
definitely.” 


Mr. Martin Hall thereupon proposed a resolution of apprecia- 
tion to those who contributed to the briefs on both side in con- 
nection with the integrated bar hearing in the Supreme Judicial 
Court, and it was so voted. 


Hon. Frederick M. Myers of the Berkshire Bar said that he 
hoped the future nominating committees would realize that there 


*See the recent repetition of the support of this, and other tax amend- 
ments, at the recent Cleveland meeting of the American Bar Association in Sep- 
tember, 1947 described on p. 15 of this issue. 
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were lawyer members of the Massachusetts Bar who were located 
west of Worcester. 

Mr. Louis Henin of the Springfield bar moved that the associa- 
tion notify the General Court that the members present opposed 
the passage of House 2173 to permit practice by persons other 
than lawyers before the Department of Public Utilities. It was 
so voted.” 

Mr. Kenneth B. Bond moved that the Executive Committee be 
authorized to take action to cooperate with the Bankers’ com- 
mittee in regard to the matter of advertising by corporate fiduci- 
aries. Mr. Romney Spring said that such a resolution would ac- 
complish nothing, but that he would not oppose it. Mr. John 
Devine spoke against the motion. Mr. John Peakes spoke for it. 
Mr. Reuben Hall said that he believed that we ought to continue 
to petition the legislature for a bill to prohibit advertising by 
corporate fiduciaries. The question was presented and the motion 
was lost. 

The meeting adjourned at 4:00 p.m. 


FRANK W. GRINNELL, Secretary 


New Executive Committee 


At the meeting of the Board of Delegates on October 3, 1947, 
in accordance with the by-laws the following five persons from 
the Board of Delegates were chosen as members of the Executive 
Committee to serve in addition to the president, the secretary, the 
treasurer, and the assistant secretary, who are ex-officio members: 


Richard S. Bowers, delegate-at-large 

James E. Farley, delegate-at-large 

Thomas M. A. Higgins, President of the Middlesex 
County Bar Association 

Hon. Frederick M. Myers, delegate of Berkshire Bar Assoc. 

Richard Wait, delegate-at-large 

and the two chosen from the membership at large were 
Mrs. Eleanor March Moody, a Vice-President of the Assoc. 
George L. Wainwright of Brockton 


*The bill was vetoed by Governor Bradford. 








The Bill to Equalize Federal Taxes as Between 
“Community Property” States and Other States, 
Proposed by the American Bar Association 


At the last session of the legislature a bill was filed to substitute 
the system of “community property” for our Massachusetts law 
of property which has developed for more than 300 years. The 
bill was vigorously opposed, as appears in this issue, at the annual 
meeting of the Massachusetts Bar Association in June. The resolu- 
tions then adopted were submitted to the Committee on Legal 
Affairs, before whom the bill was again vigorously opposed. The 
legislature referred the subject to a recess committee for study. 
The principal reason urged in support of the bill was the in- 
equality of federal taxes. The American Bar Association, at its 
meeting at Atlantic City in 1946, had already taken the lead in 
support of a bill to do away with the inequality, and on motion 
of Mr. Lawrence Corcoran, the Massachusetts Bar Association sup- 
ported that action (see p. 13). Since then, at the annual meeting 
of the American Bar Association in Cleveland in Septembebr 1947, 
that association again took the lead, following a report of its 
Section on Taxation, as follows: 


“Under the Federal Tax Laws, married couples in com- 
munity property states now have a decided advantage with 
respect to income taxes but decided disadvantages with respect 
to gift and estate taxes. 

“At the Atlantic City meeting last year the House of Dele- 
gates unanimously approved the legislation which is incorpo- 
rated in Section 1 of the proposed Bill dealing with the so- 
called split income tax provisions; and further approved the 
legislation which is incorporated in Section 2 of the proposed 
Bill dealing with the repeal of the so-called 1942 community 
property amendments to the Federal Estate and Gift Taxes. 

“Such repeal was recommended with the express reservation 
that this action contemplated later legislation to equalize the 
impact of Federal Estate and Gift taxes between the Com- 
munity and Common Law States. Sections 3 to 7, inclusive, 
are designed to accomplish this purpose. 

“The proposed Bill was drafted by a special committee, con- 
sisting of representatives of Community Property and Com- 
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mon Law States, the members of which are of the opinion 
that the Bill achieves substantial equality, and carries out the 
intent of the Association expressed at the Atlantic City 
meeting.” 


The bill, thus carefully prepared, is too long to quote here in 
full, but its leading section reads 


“Section 1. Section 51(b) of the Internal Revenue Code 
(dealing with joint income tax returns) is amended by striking 
out the third sentence of said section and substituting in lieu 
thereof the words: 


“If a joint return is made the tax shall be twice the tax 
computed on one-half of the aggregate net income shown on 
the joint return and the liability, with respect to the tax, shall 
be joint and several.’ ” 


We submit that the bill should be supported by the repre- 
sentatives and the citizens of Massachusetts instead of the “com- 
munity property” proposal presented to the legislature as al- 
ready stated. We repeat here, what we said at the hearing before 
the committee, that if the “community property” bill were passed 
it would make such a mess of Massachusetts law that, not only 
the citizens, but “every member of the legislature, would curse 
the day that it was passed.” 

F.W.G. 


Suggestions About Briefs and Arguments 


An address by Mr. Justice (now Chief Justice) Stanley E. Qua 
at the 48th Annual Dinner of the Bar Association 
of the County of Middlesex 
February 17, 1947 


President Thomas M. A. Higgins: The next gentleman has 
agreed to write an article on the preparation of briefs. When that 
is written each member of this Association will have a copy of it. 
The gentleman whom I am about to present to you was a practicing 
attorney in Lowell. He was an able member of our Lowell Bar. 
I saw him as he went about his daily tasks. I saw him as a convey- 
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ancer. I saw him as a trial man. He was a good man then. He has 
developed into a Judge whom we respect and whom his colleagues 
on the bench respect—the Honorable Stanley E. Qua. 


The Address 


Mr. President and Members of the Middlesex Bar. I did not 
know that I had agreed to write that article. If you dd not 
receive it according to the promise just made it will be proof that 
I have not agreed to write it. 

I did, however, know that I was expected to say something 
tonight. I am not getting out of that. I will be honest to that 
extent. I will go a little further. I regret it as much as you do. 
I do not quite know why, but I did make up my mind that I would 
have my notes large enough so that you could all read them. 
Well, the truth is I picked this stuff out of a drawer. I do not 
know what is in it exactly, although I put it there once. I do 
have a notion that I might cull a few choice excerpts from it for 
a few minutes. 

When I first learned I might be here tonight, I got to rem- 
iniscing, as I do on such occasions, a sign of advancing age, no 
doubt. I have been on the bench for approximately 26 years. If 
I live three or four months longer it will be 26 years, if my 
arithmetic is still good. It had occurred to me that I might per- 
haps say something along the line of judicial confessions. It oc- 
curred to me Rousseau wrote his confessions before he was quite 
as old as I am. His were different from mine. If I pursued that 
line you might be disappointed. 

Well, then, it seemed to me that, perhaps, I should indicate 
something in the nature of Nestorian advice. Your president was 
kind enough to ask me if I would say something tonight about the 
presentation of cases before the full bench. Now that request in- 
volved two assumptions, first, that you did not know how to 
present a case to the full bench, and secondly, that I did. I sus- 
pect that there is very little truth in either of those assumptions. 

I have been on the receiving end of the battery for so long 
now that I do not know as I ought to try to coach the pitcher. 
Probably I ought to devote my time to coaching the catcher. But, 
if I were to assign any subject to my few remarks tonight it 
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would be the invisible curtain, not the iron curtain, but the in- 
visible curtain. 

When I say the invisible curtain I mean the curtain that 
sometimes seems to fall between the bar down on the floor and 
the bench up on the platform. I have wondered whether in pur- 
suance of the suggestion of your president I might be able to make 
a few suggestions to you tonight that might, perhaps, be helpful 
in the matter of the presentation of cases. Inasmuch as I have 
already intimated that I am talking from a one-sided view, you 
will be able to judge from the other side how much attention you 
may pay to what I have in mind. I think that there are a few 
suggestions that could be followed out that might help materially 
in the presentation of cases before our Full Court. 

I think such difficulties as exist are due to the fact that the 
members of the bar for the most part have never sat upon the 
bench and the members of the bench, although they have at a 
certain age been at the bar, have perhaps forgotten a good many 
of the trial difficulties that they had to face in the days when they 
were there. 

Let me make my first suggestion. Suppose you have a case 
you are going to present to the full court. You are the appealing 
party, we will say. I wonder if it would not be a pretty good 
idea when you are the appealing party to see to it that you get a 
proper record of the case you are going to take up. I suspect that 
most of you do what I did when I was at the bar. I left it to the 
clerk. The clerk probably did a better job on the whole than I 
would have done if I had done it alone. And yet it is our ex- 
perience that there is an occasional case that comes to us on an 
inadequate judicial record where if the appealing attorney had 
carefully gone over the material that was being prepared, he could 
have seen to it that we had a full and complete presentation. 

To take just one instance; as you know, a great many cases 
depend upon the exhibits. Documentary proof is probably the 
highest form of proof. Many cases depend entirely upon the 
documentary proof at the trial. Yet we get case after case in 
which the exhibits that were the mainstay of the appeal, do not 
come to us in such form that we can be sure we can make any use 
of them. If you have a bill of exceptions, you can refer to the 
exhibits in the exceptions. There are present rules that they need 
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not always be printed. The judge below can make a statement or 
certificate that it is not necessary to print them. If the certificate 
is made and incorporated into the record the exhibits can be 
presented at the argument. 

But I think you would be surprised how often an attorney in 
appealing a case will come in with photographs that have been 
- most persuasive before the jury or the judge and not have them 
made part of the record. They may not even be in the court- 
room. A last minute attempt is made to make them part of the 
record by getting the consent of the opposing counsel. All of this 
is in the absence of the trial judge. 

My first suggestion to you is when you have a case, especially 
if you are the appealing party—if you are not, more or less the 
same thing applies—see to it that we get the record that you are 
willing to stand by, a record that contains everything that you 
want to put up to us, so that we will not take exhibits, and when 
we get them at our desks behind the scenes and begin studying the 
case, find after it is too late that there is some exhibit you argued 
about and referred to in your brief which under the rules that 
govern our proceedings, we cannot even look at. 

Now let me pass on. Suppose you have a good record. Your 
exhibits have all been taken care of. All your material is in the 
right form for us to use. May I suggest a second step? I think 
the next thing to do is to make up your mind what is open to 
you to argue upon and then argue on that. Now you might think 
that having the record before you, it is self-evident, all you have 
to do is use that record. I think that is not quite true. Let me take 
an instance or two. Suppose first that an action of law has come 
up. Suppose it was tried on agreed facts in the court below. Wait 
a minute. Was it tried on agreed facts or on a case stated? Do 
you know which it was? Whether the agreement on which you 
tried the case was a case stated or whether it consisted only of 
facts agreed as evidence, does not depend upon the title. It de- 
pends upon the substance. 

What difference does it make, you say, whether it is a case 
stated or agreed facts? Well, suppose we are talking about an 
action at law. If it is a case stated, the full court by statute can 
draw inferences of fact from the facts agreed upon. If it is a case 
presented on agreed facts and is not a case stated, all inferences 
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of facts are for the trial court. The full court cannot draw 
inferences of fact. 

Let me ask you, does that make a difference or does it not 
in that which is open to you to argue? What may happen to your 
case if you argue a case as if it were a case stated when in fact 
it is not? 

Well, take an auditor’s report. It is still the law, of course, 
that if the auditor’s findings of fact were to be final, it is a case 
stated. Do not ask me why it is. It is. I might have difficulty 
in explaining why. I can cite you cases, but we have to take it as 
it is. The full court in that case can draw inferences of fact. Of 
course, if the findings of fact of the auditor are not final, even if 
there was no other evidence introduced, the situation is different. 
You would have a case where the auditor’s findings are prima facie 
evidence, but that is all. 

Now, suppose we pass on. I am still trying to suggest to you 
the importance before you write your briefs or prepare your 
arguments of finding out exactly what is open on the kind of 
record that you have. In equity cases either the evidence is re- 
ported or it is not reported. If the evidence is not reported and 
there are no findings of fact by the judge, what is open to you on 
that record? Practically nothing. The only thing open is whether 
such a decree as was made in the court below could be made on 
the pleadings. That question may be of some consequence. Usu- 
ally it is not. Usually you would have practically nothing to argue 
in that kind of case. You had better not come in with it at all. It 
is not always true. Everything I say in this, as in other instances 
about the law, is subject to exceptions. 

Suppose there are findings of fact. I am still supposing the 
evidence is not reported. The trial judge has made findings of 
fact. Now you have another question you must ask yourself, 
Has he made a complete findings of all the facts on which he made 
his decision, or has he found only certain facts as explanatory of 
the course he took? What difference does it make? It makes this 
difference, that if he has made a set of findings of fact designed 
and intended as a statement of all the facts on which the decision 
is based, then it was his duty to state facts enough to support that 
decision. The facts are assumed to be all the facts. If you cannot 
stand on those facts without any other facts, the decree will be 
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reversed. But suppose the findings of fact of the judge were not 
intended to be all the facts. What happens then? In that case 
there is a presumption that he has found other facts, all other 
facts which under the pleadings could be found that would be 
sufficient to support the decree he made. If you were the appealing 
party, you would be up against it. You might win. You would 
have a heavy burden. You would have to know what your burden 
was. You would have to be prepared to carry it. Of course, if the 
judge has found the facts under the statute, the statute applicable 
to the Superior Court in equity or the corresponding statute ap- 
plicable in the Probate Courts, in response to your request for 
findings of material facts, the findings expressly made will always 
be deemed to be all the findings. It is then said that there is no 
room for any presumption that any further findings entered into 
the decree. 

Another instance, still in equity. Suppose your case comes up on 
a master’s report. There is a summary of the evidence you have 
asked for and obtained under Rule 90 of the Superior Court rules 
or the corresponding rules of the other courts. What use can you 
make of that evidence? Can you use that evidence to prove that 
the master’s findings were wrong? No. That rule and the evi- 
dence reported under it are designed solely to bring up questions 
of law. You can use a summary of evidence under Rule 90 to check 
the master’s rulings on evidence or otherwise in the progress of the 
hearing before him to see whether they were erroneous or not. You 
can also use it in presenting the question of law, whether there 
was any evidence to support a finding which he made, which is a 
question of law. You cannot use that summary of evidence to 
show that his findings of fact were wrong as findings of fact. 

Now, I do not say that it is desirable that all of these distinc- 
tions should exist. I suspect that appeal procedure will always 
be technical. I suspect that if we were to attempt now, as some 
people want us to do, to rewrite the appeal procedure in this 
Commonwealth—the net result, unless it was done with extra- 
ordinary skill and after assiduous study, would be, merely, that 
we would have to make a fresh start. It would become necessary 
to construe the new statute and all we would have would be 
another series of decisions. They would look just as technical as 
those we have now. If our appeal procedure is to be revised, it 
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is my most earnest hope that the revision be done with the most 
extreme care, because I know it would be entirely possible to 
muddy it still further and it would be a great deal easier to do 
that than to clear it up. 

Well, let me suggest something else. Suppose you have a good 
record. It contains everything you need. You have analyzed that 
record so that you know just what is open to you to argue. | 
think your next step is probably to decide whether you are going 
to argue the case orally or whether you are going to submit it on 
briefs. Now, how are you going to decide that? Well, you cannot 
lay down any general rule that fits every case. I am myself a 
believer in the oral argument. I believe in oral arguments only if 
they are good ones. | do not believe a poor oral argument ever 
won a case that could not have been won by submitting the case 
on a brief. 

The relative positions of the brief and oral argument have | 
take it changed within the last few generations. I think that 
originally the brief was intended to be, as its name implied, a 
sort of synopsis of the oral argument and the oral argument was 
looked upon as the main thing and the brief as a secondary aid 
in the process of remembering the oral argument. I think that 
situation has changed today. Today the brief, as we call it, is 
the primary argument in the case. It is a written argument. It is 
more than a brief. I think, commonly, it should be more than a 
brief. I do not think it should be spun out at great length. It 
should be as compact as possible, but I think it should be the 
principal argument. 

One thing I want to say before I forget it,—do not be afraid 
that you are going to waive any point you have argued on your 
brief even if you say nothing about it in your oral argument. It 
is not necessary in your oral argument to say you do not waive 
points you do not talk about. If you have argued them on your 
brief, that preserves them and the court will decide all questions 
and will stand on the brief. It will not do, of course, just to say 
on your brief you do not waive a point if you do not argue it. 
We expect you to argue the point in the brief, at least to some 
extent, if you want us to hear you. 

To get back for a moment; are you going to argue the case 
orally or submit it on briefs? If you submit the case on briefs, it 
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will as a rule go before the judges who are sitting in the quorum 
at the time. Every judge on the quorum will have a copy of the 
record and the briefs. He will read your briefs and as much of 
the record as he can. 

Now again I am going to approach a confession. I do not 
know what my associates will say. I see they are alarmed. If 
there is anything that a Supreme Court judge is afraid of, it is his 
associates. Right now they are more afraid of me than I am of 
them, because they don’t know what I am going to say. 

I remember the first year or two of my being on the Superior 
Court. Every junior judge went to Fall River. I went to Fall 
River. I did not see anything the matter with Fall River except 
that it was a long way from home for me. I liked it down there. 
I had a good time there. It was no penance for me to be sent 
to Fall River. I thought they had a good bar down there. Espe- 
cially do I remember old Simeon Borden. If you are not a Bristol 
County man, perhaps you did not know him. You missed some- 
thing. When I first went there in 1921 Simeon Borden, if I re- 
member correctly, had been Clerk of Courts for 52 years. I will 
not vouch for the exact figure. I get him confused with Robert 
O. Morris of Springfield. Their terms of office were more or less 
co-existing. Borden told me a story. He said that the last time 
the full court came down to Fall River, or Taunton, to be more 
exact, he had not come in to greet the Chief Justice. This was 
Chief Justice Rugg. He said it had been an immemorial custom 
there, and he supposed in other counties, for the clerk to come 
in just before they came into the court-room and say “Good 
Morning” to the Chief Justice and the justices assembled there. 
He said he did not have time to do that. He was busy about 
something. He had gone right into the court-room when the 
opening hour arrived. They had the sitting. When the sitting 
was over, the justices were in the consultation room. Borden 
had a call. They wanted to see him. He said he went into the 
consultation room and the Chief Justice arose and said, “How 
do you do, Mr. Borden?” Mr. Borden took the lesson and went 
out. 

That is aside from my point. I have wandered a bit. It was 
at the same time Borden told me, and I have always remembered 
it and felt it since, that one of the most extraordinary things 
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about the Supreme Court was how afraid all the judges were of 
each other. Well, to come back to my near confession, I have sup- 
posed you submitted your case on briefs. I have told you, and 
told you truthfully, that every member of the quorum will read 
the briefs and as much of the record as he can, very likely all of 
it, but, perhaps, not. 

I am going to ask you for just a moment to consider, when 
you remember some of our records run into hundreds of pages 
and we have generally 300 or more cases a year, whether, if you 
were a judge, you could read all those records all the way through. 
The answer is you could not do it in a twenty-four-hour day, 
taking no holidays and no Sundays. So when you submit a case 
on briefs, you have a certain advantage in that every judge has 
quietly read those briefs. But you cannot be sure every judge 
has read every word of that record. 

There could be something in the record you would like to 
talk about face to face with the court. The advantage of the 
oral argument is that you can do that. Now I do not mean to 
suggest that a case is less well considered when it is submitted on 
briefs. Sometimes I have thought that on the whole they were 
more considered. But it is true that you have lost the oppor- 
tunity to talk face to face with the court about some particular 
thing you may think you can express orally better than you can 
get it across in any other way. 

On the other hand, if you argue your case orally, the judges, 
sitting there on the bench, have to grasp that case from your oral 
argument with such snatches of the brief as they can get in the 
meantime. There is not the same leisurely opportunity to grasp 
the case in the first instance by the whole quorum as when they 
are submitted on briefs. Probably they wash out about the same, 
but the nature of the case ought to be the deciding factor. 

I see time goes on. I want to make just one more point and 
then I will finish. I am talking now about oral argument. You 
are not going to be able to believe what I am going to say, be- 
cause I find that as I talk to lawyers, some of them are polite 
enough to remain silent, but in general they do not believe what 
I am now about to say. You have a limited time for argument, 
half an hour. The thing not to do is to hurry your statement of 
the case in order to get to your argument about the case. If you 
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are the appealing party, you have to do two things in an oral argu- 
ment. First, you have to state the case and then you have a line 
of reasoning about that case you would like to present and have 
the court follow. As between these two things in an oral argu- 
ment, the important thing is the statement of the case and not 
the reasoning about it. 

Now again, put yourself behind the invisible curtain. Suppose 
you are seated on the bench. You are a little bit slow-witted, as 
I am. It is a little hard for you to listen sometimes. You do not 
orient yourself too rapidly from one environment to another. 
You may hear anywhere from four to fourteen cases a day. They 
flash before you rather fast. They run the whole gamut of every 
possible kind of litigation that can exist. One moment you have 
a divorce case. The next moment you have a workmen’s com- 
pensation case. The next moment it is a suit in equity and then 
an action in tort. You may have an appeal from the Department 
of Public Utilities and so on. 

You have oriented yourself. You know what your case is 
about. You have thought about it. You have arranged it. You 
know the law about it and all the statutes. The judge has not the 
benefit of any of that. He has not the slightest idea what your 
case is. Until you begin to tell him, he does not know whether 
it is a divorce case or what it is. So you can see the advantage 
of a statement of facts that will get across and that will go through 
the curtain. If you make a clearcut statement of facts you are 
going to argue orally with a segregation of the issue from the mass 
by which it is always surrounded and encrusted, so that you can 
take that issue and hold it up and look it over, as it were, and 
see its facets and its shape and its form and if you can make the 
judge see that issue that way, then you have made a successful 
oral argument. 

When you have done that, you can go on to the reasoning 
about the thing that you want to present. If you hurry over your 
statement of facts in order to get to the reasoning you have lost 
the chief advantage of oral argument. You might as well submit 
the case on briefs, and better so, I think. That point is one I 
want to make with all the emphasis I can, because if you think 
about it, you will realize, as I say, that its importance can be seen 
only when you have crossed to the bench and got behind the cur- 











26 MASSACHUSETTS LAW QUARTERLY 


tain. Every man on the bench knows when you sit down and the 
court adjourns for the day, that he has to go at once into a con- 
sultation room. He has to give an opinion about that case and 
about ten or twelve other cases. He must first find out what the 
point is. If you do not clearly state that point, he must try to 
discover it for himself, and he cannot very well listen to your 
argument while he is doing that. 

This is another confession. Every man on that bench knows 
that he has to face the ordeal of the consultation room. Being as 
afraid of his associates as I tell you he is, he is not going to go in 
there and not know what the case is about. Therefore, if he is 
not getting a clear statement from you, he is going to shuffle the 
papers and read the briefs. It will appear he is not listening to 
your argument. He may listen more than you think. But there is 
nothing that will engage him and get the attention of the Court 
more thoroughly than a clear-cut statement of facts at the be- 
ginning. 

Well, gentlemen, I think I have taken as much time as I ought 
to take. I could go on endlessly, but I am not going to. Just one 
thing | will say. Our rules require that statutes which are the 
subject of the case should be printed in the briefs. It may be one 
statute, one section. More often, perhaps, it means that you have 
to print several sections which may be needed for comparison. 
There again, put yourself behind the curtain. We on the bench 
do not remember all the statutes. Some of us do not. I do not 
doubt that some of my associates could repeat the statutes from 
memory, or the Bible or the Dictionary, but, so far as I am con- 
cerned, I could not repeat a single statute of Massachusetts to 
save my life. 

Once when I was studying law I remember a barber of my 
acquaintance who always struck up a conversation when I was 
covered with lather. One day he said, “You have to work very 
hard.” I said, “Yes.” He said, “How many laws do you have to 
learn in a day?” I said, “About ten.” “Well,” he said, “that must 
be hard.” 

Well, now, if you have not printed anything and if you have 
only read a statute, that is just so many words wasted. I do not 
get it unless I have it before me. I cannot understand your argu- 
ment. You might just as well not make the argument as far as 
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I am concerned. Of course, my associates, I do not speak for 
them again, but may I ask for myself that, when you prepare 
your briefs, you follow the rule. We do not always like to throw 
a brief out because it has not observed a rule. I suppose we ought 
to. I think we agree we do not want to be fuss-budgets in the 
Supreme Court. You can get away with a good deal. I am going 
to leave as my parting shot the suggestion that you do not try to 
get away with arguing a statutory case and not printing the stat- 
utes. 

I thank you very much tor your patience in listening to this 
rambling discourse. It will have achieved its object if I have, 
perhaps, put across through the invisible curtain one of the sug- 
gestions I have tried to make.* 


. The Sixth Annual Swampscott Institute 


This sixth Massachusetts Lawyers’ Institute to which all law- 


‘yers (regardless of any bar association membership) ‘are invited 


and welcomed with or without their wives and husbands was 
more largely attended than ever. The program was printed in the 
“Quarterly” for May 1947 and justified itself as both interesting 
and entertaining. The opening session on divorce laws was ad- 
dressed by Richard H. Wiswall of the Boston Bar on “Divorce 
Law as It Is Today”; by Judge Wahlstrom of the Worcester Pro- 
bate Court on “The Probate Judge’s Viewpoint”; by Ray P. 
Dunning of the Springfield Bar on “Proposed Changes in Divorce 
Law”; and by Rt. Rev. Monsignor Eric F. Mackenzie, I.C.D., 
Officialis (Chief Justice) of the Tribunal of the Archdiocese of 
Boston on “The Roman Catholic Viewpoint”. 

Lack of space and funds, in these days of expensive printing, 
prevents a full account of the session. Judge Wahlstrom and 
Monsignor Mackenzie spoke without notes. We print only Mr. 
Dunning’s brief remarks as the reflections of a general practi- 


* Other helpful suggestions of the chief justice in regard to the argument 
of cases will be found in the volume of lectures by members of the bench 
and bar under the auspices of the Boston Bar Association, and published by 
Little, Brown and Company under the title “From Writ to Rescript”. A help- 
ful book in regard to each step in litigation. 
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tioner in Western Massachusetts. It is, perhaps, needless to remind 
readers that neither the Massachusetts Bar Association, nor any- 
one connected with the publication of the “Quarterly”, assumes 
any responsibility for views expressed in this, or anything else 
published, unless it is expressly so stated. Publication means sim- 
ply that, in the judgment of the editor, the contents is professional 
in tone and likely to be of interest or assistance to the bench and 


bar. 


Suggestions Concerning Divorce 
By Ray P. DuNnNING 


“For better or for worse” (to borrow a phrase from the mar- 
riage ceremony) I am on this program—and I have a feeling that 
Mr. Gardiner, who arranged it, would be really upset if I did not 
perform and do my small part, even though he has placed me 
“on the spot” by giving me a position between two eminent jur- 
ists, One acting under our civil law in the Probate Court at 
Worcester, and the other acting under church law as Chief Justice 
of the Tribunal of the Archdiocese of Boston of the Roman Cath- 
olic Church. I was fearful that half of what I was going to say 
would already have been given by the one—and that the other 
half would perhaps be riddled by the other. 

First, let me begin by disqualifying myself, in a sense, as com- 
petent to speak to you upon this subject at all—for I am not a 
“specialist” in divorce. Far from it. Like all “general practition- 
ers” in a city the size of Springfield (and, by the way, most of us 
in Springfield are general practitioners for the reason that if we 
tried to be “specialists” in anything, we would probably starve to 
death) but, to repeat, like all general practitioners in a city the 
size of Springfield, I’ve handled many domestic relations cases. 
I have learned of the intolerable conditions that some married 
people—more often women—have put up with, frequently for 
years, before attempting to do anything about it, and, as a result, 
have inevitably made some observations and conclusions—and 
these are not based upon statistics which frequently do not take 
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into account factors of background and environment, and so can 
be utterly misleading. 

There are doubtless many possible approaches to the question 
of “Proposed Changes in the Divorce Law”. Of them all, because 
of the shortness of time, | am going to use only two, namely:— 


1. To make our law more in keeping with the times. 
2. To work in the direction of uniformity as be- 
tween the various states. 


As to the first approach—to make our law more in keeping 
with the times—it is only essential to realize that our seven statu- 
ory grounds for divorce have been the same with little, if any, 
substantial change ever since 1870—over 75 years ago. Though 
it is true that our Courts have grown appreciably more practical 
in the matter of granting divorces, we are, nevertheless, bound by 
old, and possibly outmoded statutes. 

As to the second approach—to work in the direction of uni- 
formity’as between the various states—I think most of us will 
agree that we do not wish to have a Federal divorce law, which 
would mean first amending the Constitution and then possibly 
submitting us to remote control from Washington in our do- 
mestic affairs. Of all things, domestic relations should be handled 
locally. Again, in order to make progress toward uniformity— 
and so ultimately eliminate some of the incongruous and silly 
situations which can and do now plague us, the more strict states 
must unbend a little and the lax states must become more strict. 

All of the suggestions which I shall make are aimed to carry 
out the aims of both approaches just mentioned. 

Let me at this point say that I can remember—and it was not 
so long ago—when my sentiments regarding divorce were very 
strongly in favor of an iron clad law which would make divorce 
almost, if not entirely, unobtainable, for I was very strictly 
brought up in good old-fashioned New England style. However, 
through observation and experience over several years, the ideas 
of all of us are apt to change—and, in most cases do change. We 
come to realize that, so far as this life is concerned at least, we 
don’t live but once and that about all we get out of this life we 
get as we go along. And with this thought in mind—why keep 
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two people bound together who are actually ruining each others’ 
lives? 

Of course, the problem is infinitely more simple where no 
children are involved—and I think we will all agree that the prob- 
lem can be extremely perplexing and tragic where the rights and 
welfare of small children are involved. And yet—in the majority 
of all cases, isn’t it perhaps true that where a serious mistake has 
been made and people are badly mismated, the sooner the mis- 
take is corrected, the better for all—both parents and children? 

If you don’t like the suggestions which I am about to make, 
please bear in mind that they must have been suggested to me; 
but if you do like any of them, of course, please give me “full 
faith and credit”. The suggestions are as follows:— 


1. That divorce cases be conducted in a more informal at- 
mosphere than is now customarily the case. More often than 
not, particularly in the case of wives, the parties have never 
before been in a Court. They are overawed and frightened. 
Domestic relations cases could, and perhaps should, be 
handled in a room where all could sit in comfortable chairs 
—a rug on the floor, if you will, curtains at the windows, 
pictures on the walls of something besides austere and de- 
parted jurists—in short in a homey atmosphere where those 
inexperienced in the ways of the law might at least feel at 
ease. There, a judge could explore the possibilities of recon- 
ciliation and perhaps get somewhere—or at least convince 
himself of the impossibility of such a course. Then, if 
necessary, the trial could proceed and be decided in a more 
natural and less stilted atmosphere. At least, it might be 
worth trying and might produce surprising and highly grati- 
fying results. 

2. Reduce the length of time necessary for a divorce for de- 
sertion. It would seem that if a husband or a wife has left 
the other and remained away consistently for a whole year, 
that there is little, if any, chance of their ever getting back 
together—especially if the deserter is opposed to reconcilia- 
tion. Make the third ground for divorce “utter desertion 
for one year” instead of “three consecutive years”. 

3. Insanity should be a ground for divorce. I have not studied 
the situation sufficiently to have concluded just how this 
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should be written into the law, but it seems to me that 
criteria could be established, for example, after commitment 
for one year, coupled with competent medical opinion as to 
incurability. It seems altogether a travesty to keep such 
people married and contrary to all natural laws and tend- 
encies. It is to be conceded that at least one of the objects of 
marriage is to perpetuate the race. Impotence is a ground 
for divorce because they can’t. Insanity should be a ground 
for divorce because they shouldn’t. 

4. Our doctrine of recrimination should be carefully exam- 
ined and changed. I am not one who subscribes to the prin- 
ciple that “If both parties have a right to divorce, neither 
party has”. A very good case bearing on this subject, already 
referred to by Mr. Wiswall, is the one containing an able 
opinion by Judge Lummus—Reddington v. Reddington, 317 
Mass. 760. I quote from that opinion:—“The fact that a 
marriage has proved so unsuccessful that both spouses have 
broken their vows by giving cause for divorce, has the effect 
of riveting the legal bond and making it indissoluble except 
by death.” There are what I seem to recognize as other 
“suggestions” in that opinion. 


5. Remarriage by both parties should be permitted as soon as 
the decree becomes absolute—the libellee should not have 
to wait two years. This requirement is now contained in 
Section 24 of our divorce law (Chap. 208).* In 1943 this 
section was amended by adding the words “if the other party 
is living” — Thus, it is all right for a libellee to remarry 
within the two years if the libellant has died. 

If this prohibition is in the nature of a punishment— 
what difference should it make whether or not the other 
party is living? And, if it is not in the nature of a punish- 
ment, why should it be in the law at all? 


6. Generally speaking, I am not strongly in favor of alimony 
for childless women, though I admit that circumstances 
sometimes alter cases. 


*See Vital v. Vital, 319 Mass. 185, partially overruling Wright v. Wright, 
264 Mass. 453. See also the recommendation + repeal of Section 24 in the 
22nd report of the Judicial Council (reprinted in Mass. Law Quart. for 
March 1947, pp. 65-68). 








32 MASSACHUSETTS LAW QUARTERLY 


7. Perhaps something should be done about our law as to re- 
fusing or neglecting to provide. The fact that a wife obtains 
employment and succeeds in living decently, should not de- 
prive her of the right to a divorce from a husband who 
deliberately refuses or neglects to support her. 

8. I have not referred to the now famous Williams case of 
North Carolina and any remedy for that situation, because 
the article by Mr. Parsons in the May issue of the Massa- 
chusetts Law Quarterly has ably covered that case. Whether 
or not the suggestion in that article would adequately cure 
the trouble or run into other difficulty, in the absence of a 
constitutional amendment, is a matter for further considera- 
tion and discussion. 

9. Finally, it is possible that we should have separate domestic 
relations Courts, combining the present functions of the 
District and the Probate or Superior Courts pertaining to 
domestic relations. This might involve too great an in- 
creased expense—but it could be studied. 


An Interesting Divorce Clipping 


Two Hollywood children were talking as they were walking 
home from school one day. 

“I’ve got two little brothers and one little sister,” boasted 
one. “How many do you have?” 

“I don’t have any brothers and sisters,” answered the second 
one. “But I have three papas by my first mamma and four mam- 
mas by my last papa.” 


” 


Announcement of the Next Swampscott Institute in June 1948 


The seventh Annual Institute will be held in Swampscott on 
Friday and Saturday, June 11 and 12, 1948 at the New Ocean 
House. The committee, of which Mr. James E. Farley of Salem is 
chairman, hopes to arrange an interesting program which will be 
announced next spring. 








The Proposed Federal Jury Service Bill 


At the meeting of the Board of Delegates of the Massachusetts 
Bar Association on October 3, 1947 the bill referred to was dis- 
cussed and the members of the board expressed their opinion by 
the following. 


Resolution 


“Whereas a bill, Senate 18, before the Judiciary Committee 
of the United States Senate would render women, doctors, 
school teachers, clergymen, lawyers and practically all other 
persons liable to compulsory service on Federal juries regardless 
of state laws; and ; 

“W hereas this bill has been considered by the Board of Dele- 
gates of the Massachusetts Bar Association at its meeting. on 
October 3, 1947, it is hereby 

“Resolved that in the opinion of said Board neither the bill 
referred to (Senate 18) nor any similar bill should be passed 
without the addition of a proviso that it should not apply to 
school teachers, doctors, clergymen, members of the bar, or 
mothers of minor children !ess than seventeen years of age 
unless such persons are eligible for compulsory jury service 
under the laws of the State; and 

“Resolved that a copy of this vote be sent to the Chairmen 
of the Judiciary Committees of the Senate and of the House, 
and to all Massachusetts members of Congress.” 


The bill was proposed to Congress by a Committee of Federal 
judges of which Judge Knox of the District Court in New York’ 
was chairman. The purpose of the bill to improve federal juries 
was explained by Judge Knox in an article in the American Judi- 
cature Society Journal for June, 1947 (pp. 9-15). The bill, with 
other bills relating to Federal practice, was considered’ by the 
committee of the American Bar Association on Jurisprudence and 
Law Reform. That committee approved the various bills: in- 
cluding S. 18. Their detailed report was printed in the “Advance 
Program” of the Cleveland Meeting (pp. 63-72) which was, sent 
to all of the 40,000 members of that association before the meet- 
ing. One member of the committee filed a minority report rela- 
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tive to Senate 18 which was printed in the Advance program (pp. 
72-73) as follows— 


The Minority Report 


“I agree with the report except in one particular relating to 
S. 18. As stated in the report 


S-18 provides that any citizen of the United States of 
the age of twenty-one years or over, who, under the pro- 
vision of the bill is not disqualified for jury service, may be 
called to serve as a grand or petit juror in the district court 
of the United States for the district in which he or she 
resides. It will qualify women for jury service in all Federal 
Courts, irrespective of state law, and it will make available 
for jury duty many members of a community, such as 
school teachers, doctors, government employees, ministers, 
-etc., who, though now excluded by law of many States, are 
certainly competent for this important duty of citizenship. 
There are ample provisions in the bill, however, permitting 
courts to excuse any persons or classes of persons from 
service if hardship otherwise results, or if the public wel- 
fare so requires. 


“I do not question the competency for jury service of women, 
school teachers, doctors, nurses, clergymen or lawyers (who seem 
included in the broad language of the bill.) I have no doubt that 
such service would be a good lesson for all of them. But I have 
very serious doubts from the point of view of the public interest 
and confidence in the courts and the jury system in the various 
states, of the wisdom of forcing them all into the jury box and I 
am not convinced that the authority given the courts to excuse 
individuals, or classes meets the problem. The seriousness of the 
problem may well differ in different states. 

“In view of the widespread criticism of the inadequate supply 
of teachers, nurses and doctors, I believe teachers are needed in 
the schools by the children and doctors and nurses are needed 
by the patients in, or out of, hospitals and that those public needs 
far outweigh any advantage of having them in the jury box. 

“As to clergymen and lawyers—in some states it may be a 
serious question whether their presence on a jury would not cause 
prejudiced public impressions about their possible intangible or 
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articulate influence in verdicts regardless of real facts. I doubt the 
wisdom of inviting such impressions, in spite of the fact that it 
would be healthy for lawyers to weigh, as jurymen, the arguments 
and behavior of a Serjeant Buzfuz and all his varied brethren at 
the bar. 

“As to women—we do not yet have them on juries in Massa- 
chusetts, because of the disagreement as to compulsory service. 
In view of all the hullabaloo about the responsibility of ‘the 
home’ and the parents for juvenile deliquency etc., I believe that, 
from the point of view of public interest, most mothers are more 
needed at home, especially if they have minor children (not merely 
infants), than they are needed in the jury box. I may be wrong 
but that is my opinion and that of many others in Massachusetts. 
As I have said, these questions may be more serious in some states 
than others, but I believe they deserve reflection. Uniformity in 
practice is a good thing in some matters but I am a heretic about 
too much uniformity, state or federal, and any suggestions of 
uniform rights, or moral duties, applicable to everybody, as to 
the public chore of jury service, do not impress me. I believe 
these questions deserve consideration by the House of Delegates. 


Frank W. GRINNELL” 


At the meeting of the House of Delegates in Cleveland the 
undersigned, minority member of the committee, moved to 
amend the vote of approval of Senate 18 by adding a proviso 
similar to that already quoted in the Massachusetts resolution 
above reported. The Amendment adding the similar proviso was 
adopted by the House of Delegates by a substantial majority vote. 

The undersigned now reports the story for the information 
and consideration of the Massachusetts bench and bar. 


Frank W. GRINNELL, 
State Delegate from Massachusetts 











Jury Service for Women 


The Advisory State-wide Vote of 1946 
The New Hampshire Act of 1947 


Following an annual discussion before the legislature, covering 
many years, the legislature, by chapter 566 of the acts of 1946 
ordered the following question placed on the ballot at the state 
election for state-wide advisory vote: 


“Shall the General Court enact legislation requiring jury 
service by women, with such reservations as it may prescribe?” 

On this question the vote, as tabulated in the official report of 
the Governor and Council, and in more detail in the “Election 


Statistics” compiled by the Secretary of the Commonwealth, was 
as follows: 


Total 

Counties. Yes. No. Blanks. Ballots. 

Barnstable ee ei eee ra aes 6,945 3,290 4,064 14,299 
Ri og. We) ae ae 19,721 9,516 16,106 45,343 
Bristol hee gl ule ee Ea 67,927 31,682 38,816 138,425 
eS a a re 831 592 780 2,203 
Se a 96,226 50,494 53,765 200,485 
ey  lewiaacy 5 4 8,554 4,339 6,269 19,162 
Hampden ye ers) ire we 62,378 39,105 33,599 135,082 
ER ee 12,741 7,032 6,934 26,707 
Middlesex Flt a Deb eeeohs. 2 199,133 105,986 96,498 401,617 
Ee ee ee 357 180 439 976 
ee eg 74,966 37,024 35,131 147,121 
Plymouth a wien: is Gay Fig ee 32,798 17,362 18,638 68,798 
Suffolk ‘ a i 161,265 66,984 92,120 320,369 
Worcester Ree ie PE ate ed 71,466 59,984 62,957 194,407 
Pts Thats ete 815,308 433,570 466,116 1,714,994 


It thus appears that, of the vote cast on the questions, there 
was a favorable majority of 317,738, but, of all the votes cast at 
the election including those who expressed no opinion, the favor- 
able vote was less than a majority by 84,316. 

After further hearings two bills were considered by the legis- 
lature in 1947—one with certain compulsory provisions and one 
without such provisions. The division of opinion on the question 
of compulsion was such that no legislation was enacted. 

Meanwhile the New Hampshire legislature adopted the follow- 
ing plan without the compulsory feature. 
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JURY SERVICE FOR WOMEN 


CHAPTER 95 OF THE ACTS OF 1947 (N. HL) 
AN ACT RELATIVE TO QUALIFICATIONS FOR JURY SERVICE: 


1. Jurors. Amend section 1 of chapter 375 of the Revised 
Laws by striking out said section and inserting in place thereof 
the following: 1. Town Lists. The selectmen of each town shall 
annually in December, make a list of such men and women as they 
judge best qualified to serve as jurors; and the list shall be kept by 
them and delivered to their successors in office, provided, however, 
that the name of a woman shall not be placed on said jury. list 
unless she shall first have appeared before said selectmen and regis- 
tered for jury service. The selectmen shall provide a suitable book 
for the permanent registration of all women registering with them 
for jury service, and such record shall permanently remain in their 
custody and in the custody of their successors in office. [Italics 


added | 


2. Accommodations for Juries. Amend section 24 of chapter 
395 of the Revised Laws by striking out said section and insert- 
ing in place thereof the following: 24. Rooms. The county com- 
missioners shall furnish at least one room in each court house 
where jury trials are held with twelve substantial and comfortable 
seats, and convenient desks, for the use of jurors when deliberat- 
ing. The court may, in its discretion and subject to such rules as 
it may prescribe, permit women jurors to use a designated rest 
room or lavatory situated in any part of the court house; and 
the temporary separation of women jurors from the remainder of 
the jury for such purposes shall not work a mistrial in any civil 
or criminal case, provided that women jurors shall be accompa- 
nied by a sheriff or his deputy in case of necessity to use such 
room or lavatory after a case has been finally committed to the 
jury for deliberation thereon. 

3. Mistrial. Amend section 25 of chapter 395 of the Revised 
Laws by adding at the end thereof the following: No separation 
for sleep or rest of men and women serving upon any jury shall 
work a mistrial in any civil or criminal case, if such jury is at all 
times in charge of a sheriff, so that said section as amended shall 
read as follows: 25. Lodging. Jurors shall not be required to con- 
tinue their deliberations without sleep and rest later than twelve 
o’clock in the evening. At that hour, or earlier, under such safe- 
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guards and conditions as the court may direct, they shall be 
afforded suitable opportunity for sleep and rest, at the expense 
of the county, for at least eight hours before again taking up their 
deliberations. No separation for sleep or rest of men and women 
serving upon any jury shall work a mistrial in any civil or crimi- 
nal case, if such jury is at all times in charge of a sheriff. 

4. Burden Repealed. Amend chapter 375 of the Revised 
Laws by striking out section 28. 

5. Takes Effect. This act shall take effect as of July 1, 1947. 

[Approved April 21, 1947.] 


The “Public Relations” Work of the Massachusetts 
Junior Bar Conference, Which Received the 
National Award of Merit of the 
American Bar Association 


By Rosert M. SEGAL 


Attention of Massachusetts lawyers is directed to a weekly 
radio program in its tenth month of operation under the auspices 
of the American Bar Association (Junior Bar Conference) and the 
Yankee Institute. Every Saturday evening at 7:00 p.m. familiar 
voices are heard over Radio Station WNAC and other 25 stations 
of the Yankee Network. The programs reach a potential radio 
audience of eight and one-half million people in New England 
and have proved popular among laymen as well as lawyers. 

The program consists of an unrehearsed round-table discussion 
on timely and controversial subjects. Both sides of each question 
are represented by two specialists in a spontaneous debate with 
frequent and spirited interruptions under the guidance of a mod- 
erator who is a member of the Public Information Committee of 
the Junior Bar Conference. 

Not only are better relations between the bar and the public 
developed by these programs, but the public is also stimulated to 
evaluate both sides of a current controversy. The lawyer who 
acts as a participant helps to educate the public on many current 
problems. 

Topics discussed cover a wide range of fields including labor, 
taxes, crime and punishment, juvenile delinquency, foreign rela- 





= Ft sll _ - 


ef ww 











PUBLIC RELATIONS 39 


tions and forms of city government. Not only are legal prob- 
lems discussed, but attention is also focused on current topics of 
public interest. 

Participants include prominent lawyers, judges, economists, 
legislators, business men, union officers, public officials, editors 
and professors. The moderators are members of the Public In- 
formation Committee of the Junior Bar Conference of the Ameri- 
can Bar Association and include Albert West, Lawrence E. 
Corcoran, David D. Scannell Jr., Robert D. Price and Robert M. 
Segal. Among the hundred and fifty people who have partici- 
pated in the programs are Martin T. Hall, U. S. Commissioner; 
Arthur W. Blakemore, noted legal writer; Thomas W. Eliot, 
former U. S. Representative; Frank W. Grinnell, Secretary of 
Mass. Bar Association; Chief Justice Francis J. McCabe of the 
Juvenile Court of Rhode Island; George E. Roewer, noted labor 
attorney; Hon. John J. Connelly, Judge of the Boston Juvenile 
Court; Professor Philip Nichols of Boston University; Professor 
Archibald Cox and Dean Erwin Griswold of the Harvard Law 
School; and Louis Lyons, Curator of the Nieman Foundation. 

Some of the topics scheduled for radio discussion this fall 
include: “Labor and the Law”; “Legal Medical Problems”; “Tru- 
man Doctrine”; “Tariff”; “Birth Control”; “Block-Booking”; 
“Guaranteed Annual Wage”; “Prison Reform”; “Housing”; 
“Rent Control”; “Picketing and Free Speech”; “Expansion of So- 
cial Security”; “Insurance and the Federal Government”; “Rail- 
road Reorganization”; “Monopoly and the Law”; “Third Parties”; 
“Workmen’s Compensation”. In these, as in the previous broad- 
casts, it is expected that the great majority of the participants will 
be members of the Massachusetts bar. The continued cooperation 
of the Boston and Massachusetts Bar Associations and their mem- 
bers is earnestly requested for the continuance of these thought- 
provoking programs. 


Primarily as a result of these radio programs, the Junior Bar 
Conference of Massachusetts was awarded the National Award of 
Merit by the American Bar Association at its annual convention 
in Cleveland in September. The actual award of the national 
scroll will soon be made jointly to the group and the Yankee In- 
stitute by national officers of the Junior Bar Conference and the 
editor of “The Young Lawyer”. The presentation will take place 
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at a dinner at the Boston Bar Association with Joseph F. O’Con- 
nell, Jr., presiding. 

Other public relations activities of the Massachusetts Junior 
Bar Conference include the participation in moot courts at vari- 
ous law schools, a survey of administrative agencies, and organi- 
zation of a speakers’ bureau and a New England conference of 
lawyers. Expansion of its activities especially in the radio field is 
contemplated with several national figures already scheduled for 
appearances on the round-table programs. 

At the annual meeting of the Massachusetts Junior, Bar Con- 
ference of the American Bar Association, a new set of officers. was 
elected for the 1947-8 term, according to an announcement by the 
1947 State Chairman, Joseph O’Connell, Jr. The new officials in- 
clude Lawrence E. Corcoran, State Chairman; Robert D. Price, 
Public Information Director; Linehan O’Connell, Committee 
Chairman on Unauthorized Practice; Leonard Kaplan, Member- 
ship; and Robert M. Segal, Relation to Law Schools. 

The radio committee appointed to continue the weekly series 
of radio round-table discussions will include Robert M. Segal, 
Chairman; Lawrence E. Corcoran, Albert West, David B. Scan- 
nell, Jr., Kenneth Brown and Robert Price. These men will act 
as moderators on the radio forum discussions along with Asa 
Phillips and James Dixon. 

Other members of the Relation to Law Schools Committee in- 
clude Miss Gladys M. Drews for Portia, Francis Branca for Boston 
College, Timothy MacInnery for Suffolk, Lewis Parks for 
Harvard and Linehan O’Connell for Northeastern Law School. 

The next meeting of the group will be held in November 
when the National Officers of the American Bar Association (JBC) 
and of the “Young Lawyer” will be in Boston to award the Na- 
tional Award of Merit to the Massachusetts group for activities, 
especially the radio forum broadcast every Saturday night at 7:00 
p.m. More than two hundred lawyers, judges, educators, business 
and union leaders, and government officials have participated in 
the radio forums which were started in December, 1946. 

















Fair Employment Practice Laws 
1. The Administration of the Massachusetts Act 


In the “Quarterly” for October 1946 we made some sugges- 
tions for the consideration of the commissioners appointed to ad- 
minister the act (St. 1946 c. 368 slightly amended by St. 1947 c 
424). These suggestions were in the form of 4 questions of in- 
terpretation and constitutionality as follows: 


“1. Does the phrase ‘bona fide occupational qualification,’ as 
used in section four of the act, include a case of refusal to employ 
where the dominant motive is legitimate preference as dis- 
tinguished from a dominant motive of discrimination? 

2. Is it constitutional to penalize an employer for refusing to 
employ if his dominant motive in refusing is one of legitimate 
preference as distinguished from a case where the dominant pur- 
pose is discrimination? 

3. Is it constitutional to subject a respondent to penalties 
under the act because of motive or state of mind determined by a 
commission without a right to trial by jury? 

4. In view of the decision of the Supreme Court of the 
United States in the case of Feldman v. United States (322 U.S. 
487) would the immunity clause (paragraph 7 of section 3) com- 
pel a person to furnish evidence against himself, in violation of 
Article XII of the Massachusetts Bill of Rights since the immunity 
does not apply in the Federal courts?” 

We did not attempt to answer the questions but we were 
gratified to learn that at least one and perhaps all of the com- 
missioners saw the suggestions. 

In the Boston Traveller of September 27, 1947 Mr. Cornelius 
Dalton reported on the administration of the law, beginning as 
follows: 


“The Massachusetts fair employment practice law has worked 
out well during its first year of operation. It has not eliminated 
discrimination, as some of its sponsors thought it might; and it 
has not driven industry out of the commonwealth, as some of 
its opponents feared it would. But a good beginning has been 
made on opening up job opportunities for minority groups, with- 
out harassing employers. 











MASSACHUSETTS LAW QUARTERLY 


“Wise administration of the anti-bias statute has been responsi- 
ble for its success in the critical first year, and has practically guar- 
anteed the failure of any repeal movement in the next legislative 
session. The FEP commission’s accomplishments are even more 
impressive when it is realized that there are few laws which could 
have been so easily discredited and destroyed by imprudent en- 
forcement. 


“The three commissioners, Mrs. Mildred H. Mahoney, chair- 
man, and Judge A. K. Cohen and Elwood S. McKenney, are ardent 
believers in FEPC legislation. But if they have been prejudiced 
at all, it has been in favor of making the law work, and their 
record shows that they are convinced that this can best be done 
by persuasion rather than by prosecution.” 

We congratulate the commissioners on their public service for 
which they deserve the thanks of the people of the Common- 
wealth. 


The questions above quoted will remain, however, and con- 
ceivably, under some less wise commissioners in the future, may 
come before the courts. If and when they do our guess is that 
they will all be answered “No” and our belief is that they should 
be so answered. 

F.W.G. 


2. The Proposed Federal “F.E.P.C.” Act 


Aside from the opportunity to compliment the commission- 
ers, the occasion for calling attention to the questions at this time 
is the appearance, in the Boston Sunday Herald of October 19th, 
of an account by Frank R. Kent of Mr. Donald Richberg’s brief 
before the Senate committee on Labor and Public Welfare in 
opposition to the proposed Federal Act. Space prevents reprint- 
ing the whole article but the following passages deserve reflection. 
They run deep. E.W.G. 


Extracts from Mr. Kent’s article. 


“It is not easy to think of a greater public service by a private 
citizen in a long time than that of Mr. Donald Richberg in the 
unpaid-for brief he has submitted (by request) to the Senate Com- 
mittee on Labor and Public Welfare concerning the bill ‘to pro- 





Te = oa 


ate 
the 
= 
ro- 





FAIR EMPLOYMENT PRACTICE ACTS 43 


hibit discrimination in employment because of race, religion, 
color, national origin or ancestry.’ 


% % * + ae 


“Outside the South no politician of either party ever opposes 
the ‘objectives’ of this bill. It has an overwhelming press support. 
Its opponents, who insist that this is a matter to be handled by 
the states instead of the Federal Government, usually join its 
proponents in declaring its ‘objectives’ must appeal to all fair- 
minded men. 

“Those who dissent are denounced as filled with racial and re- 
ligious prejudice. They are depicted as unenlightened and inhumane 
reactionaries, who disbelieve in the ‘equality of man’. 


% %* + cm + 


“Thus, it is refreshing to find a man of Mr. Richberg’s stand- 
ing, whose ancestry, associations and public activities completely 
refute any charge of racial or religious bias, bold enough to tell 
the literal truth about these ‘anti-discrimination’ proposals. So 
far as can be recalled, he is the only man who has done so and 
certainly a measure of hypocrisy of American statesmen is that 
so many who publicly support these bills privately agree with 
him. The main point made by Mr. Richberg is that the essential 
liberties guaranteed every citizen by the Constitution to choose 
one’s associates in business because of personal liking, confidence 
and individual judgment are denied by this bill, which seeks to 
force a man to put aside his personal preferences to accord with 
a governmental edict. 

“Freedom to choose one’s associates, he argues, is essential to 
a free exercise of the right to earn a’livelihood, essential to a genu- 
ine liberty of contract and essential for free pursuit of happiness. 
There is nothing inherently wrong in having a preference to 
work with persons of a particular race, religion, color or national 
origin. If racial and national congeniality is not sinful, then un- 
congeniality cannot be sin. Human brotherhood may be a beau- 
tiful ideal, but if the congeniality of Chinese to Chinese, French 
to French and Irish to Irish is a natural feeling and not a vice, 
then how absurd it is to contend that uncongeniality toward other 
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nationalities and races is so wrongful that action based on it 


should be forbidden by law. 


ra oe 


“The reasons advanced why this bill is not only dangerous as 
a policy but unconstitutional cannot be pushed aside. They form 
sound ground for opposition by men who have no trace of relig- 
ious bigotry or racial prejudice, who are just as anxious as this 
bill’s sponsors to diminish both—but who know that a federal 
law administered by federal bureaucrats is not the way to do it. 
From the patriotic and idealistic as well as the economic view- 
point, Mr. Richberg makes a clear and strong case against legis- 
lation of this type.” 


The Pending Initiative Petition as to Public 
Transportation of Private School Pupils 


By an amendment (adopted in 1936) to clause 2 of Section 5 
of Chapter 40 of the General Laws the following sentence was 
added: 

“Pupils attending private schools of elementary and 
high school grade, except such schools as are operated for 
profit, in whole or in part, shall be entitled to the same 
rights and privileges as to transportation to and from 
school as are provided herein for pupils of public schools.” 


A pending initiative petition filed under Article XLVIII of 
the Amendments to the Constitution seeks the repeal of the sen- 
tence thus added in 1936. The first ten signers whose names are 
printed on the blanks issued: for signatures as provided in the 
constitution are 

Frank J. Batcheller, Cambridge; Lewis O. Hartman, Brook- 
line; Dana McLean Greeley, Boston; Harold J. Ockenga, Belmont; 
Charles L. Taylor, Jr., Cambridge; Charles E. Park, Boston; Isaac 
Higginbotham, Quincy; Henry B. Washburn, Cambridge; Ray A. 
Eusden, Newton; Emory S. Bucke, Newton. 

If the necessary number of signatures are collected the petition 
will go before the coming legislature. If the legislature does not 
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repeal the sentence and if the necessary additional signatures are 
then collected the question of repeal will then go on the ballot at 
the state election in 1948, as provided in the constitution. 


The Question of Law Involved in Public Buses for Private Schools 


This matter was referred to in an editorial in the Boston Her- 
ald of September 5, 1947 which called forth the following cor- 
respondence focussing attention on the limitations of the opinion 
of the Supreme Court of the United States and the nature of the 
constitutional question not yet decided in Massachusetts. 


Letter of Hon. Thomas F. Quinn in Boston Sunday Herald 
September 21, 1947 


To the Editor of the Herald: 


Your leading editorial refers to public transportation for chil- 
dren who attend parochial schools and you appear to labor under 
a persisent misconception. 

The Commonwealth requires the education of children. The 
Commonwealth has no right to require the attendance of children 
at any particular school, if appropriate general education is pro- 
vided otherwise. Parents have the right to educate their children 
in schools that teach and maintain Christian principles. These 
rights and duties are not irreconcilable. We have on one hand the 
interest of the state in general education of all children, and on 
the other hand the right of the parent to procure for his children 
instruction in all truths in schools of his own choice. A public pur- 
pose consistent with the parental right is served by providing 
public transportation to enable attendance at school. Transporta- 
tion of children to enable them to attend any non-profit educa- 
tional institution that meets the established general educational 
standards is transportation for the general welfare, and it should 
not be denied to any child because of a religious affiliation. 
Children attending parochial schools may walk the streets main- 
tained at public expense. Parochial school children may be pro- 
tected by policemen and firemen at public expense. Parochial 
school children need not brave the storms while a public facility 
passes them on the way. All are citizens of the state and of the 
United States. These things were determined by the Supreme 
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Court of the United States in Everson v. Board of Education, 300 
U. S. 1, and they are the law of the land. 


Catholics are as interested as non-catholics in maintenance of 
the principle that our government may neither sponsor a particu- 
lar religious affiliation nor encourage non-affiliation. It is my 
viewpoint that all should be concerned to avoid the rampant evils 
of secularism. The only basic justification for our protection of 
individual inalienable rights is the knowledge and service of God. 
That service will preserve those just individual rights and those 
actions in social charity which are cornerstones of our Republic. 

The second and final broad consideration is unity in America. 
America needs unity for peace. It is my opinion that many 
Catholics regard this attack on bus transportation for children 
as petty business constantly stirred up to create division. No 
American should be unmindful of the great contribution of the 
privately supported parochial schools for the general welfare of 
every American. The great labors and large expenditures to insure 
knowledge of God have created strength and beauty in the tapestry 
that is America. The substantial relief to all our taxpayers is a 
minor aspect. It is thought, however, by those who make these 
expenditures that good-will might be expected rather than petty 
hindrances. 


THomas F, QuINN 
Natick 


Letter of Harold §. Davis in the Sunday Herald 
October 4, 1947 


To the Editor of The Herald: 


Anything which my friend Judge Quinn may write deserves 
serious consideration. I do not always agree with his deductions, 
but can seldom find any flaw in his premises. I believe, however, 
that in his recent letter to The Herald on public transportation for 
parochial school pupils he has made a slip in his statement of the 
constitutional issue. In referring to the much-discussed decision 
of the Supreme Court of the United States, he says in part: 

“Transportation of children to enable them to attend any non- 
profit educational institution that meets the established general 
educational standards is transportation for the general welfare, 
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and it should not be denied to any child because of a religious 
affiliation. . . . These things were determined by the Supreme 
Court of the United States in Everson v. Board of Education, 330 
U. S. 1, and they are the law of the land.” 


This seemingly implies that transportation at the public expense 
was held to be an inherent right guaranteed to all school children 
by the Constitution of the United States. I am sure that this is not 
what Judge Quinn meant, but I think his language calculated to 
give any non-lawyer that impression. 


In the Everson case the transportation in question was furnished 
pursuant to a statute of New Jersey. The highest court of New 
Jersey held that the statute was not in conflict with the state con- 
stitution. The only question which the appeal to the Supreme 
Court of the United States brought up, or could have brought up, 
was whether, assuming that the state court was right in its inter- 
pretation of the state constitution, the statute could be declared 
invalid because calculated to deprive taxpayers of their property 
without due process of law, contrary to the Fourteenth Amendment 
to the Federal Constitution. 


The majority of the Supreme Court held that, if New Jersey 
saw fit to enact the legislation in question, the Fourteenth Amend- 
ment did not invalidate it. There was nothing in any of the long 
opinions delivered by the several justices implying that a state was 
under any constitutional obligation to provide transportation for 
the pupils of non-public schools or that, if the state court had 
declared the statute inconsistent with the constitution of New 
Jersey, the Supreme Court would have undertaken to hold it valid. 


Assuming, therefore, that the Massachusetts statute respecting 
the transportation of school children does not violate the Federal 
Constitution, the question remains whether it is consistent with the 
46th Amendment to the constitution of Massachusetts, which is 
much more specific than the Fourteenth Amendment to the Con- 
stitution of the United States. The “Anti-Aid Amendment,” as it 
is commonly called, reads in its material part as follows: 


“No grant, appropriation or use of public money or property 
or loan of public credit shall be made or authorized by the com- 
monwealth or any political division thereof for the purpose of 
founding, maintaining or aiding any school or institution of learn- 
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ing, whether under public control or otherwise, wherein any de- 
nominational doctrine is inculcated, or any other school, or any 
college, infirmary, hospital, institution or educational, charitable 
or religious undertaking which is not publicly owned and under the 
exclusive control, order and superintendence of public officers or 
public agents authorized by the commonwealth or federal authority 
or both . . . and no such grant, appropriation or use of public 
money or property or loan of public credit shall be made or 
authorized for the purpose of founding, maintaining or aiding any 
church, religious denomination or society.” 

The only tribunal which can authoritatively determine whether 
the statute contravenes this amendment is the Supreme Judicial 
Court of Massachusetts. The question has never been submitted 
to that court and I will not assume to predict how it would be 
decided, if presented. I apprehend, however, that the court would 
in any event act on its independent judgment and in construing 
the state constitution would decline—as it has often declined in 
similar situations—to accept as a binding precedent an interpreta- 
tion placed on the Federal Constitution by the Supreme Court of 
the United States, especially when that interpretation was ap- 
proved only by a bare majority and, according to the present 
usage of the Supreme Court, may well be reversed the next time 
that court is called upon to consider the question. 


Haro .p S. Davis 
Boston 


Editor’s Note 


An analysis of the Everson case by Prof. Thomas Reed Powell 
under the title “Public Rides to Private Schools” appeared in the 
Harvard Educational Review, Spring, 1947 (pp. 73-84), and the 
Harvard Law Review for May, 1947 (pp. 793-800) contains an 
extended note on “Public Funds for Sectarian Schools” based on 
the Everson case with many references in footnotes. 
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Equity Jurisdiction—Further Discussion of History in 
Massachusetts and Maine 


In the “Quarterly” for October 1946 (Vol. XXXI No. 2) we 
discussed at some length the history of equity jurisdiction in Massa- 
chusetts and suggested the significance of the 17th century story in 
relation to the present approach of the courts. The article called 
forth three comments—one from Prof. Howe of the Harvard Law 
School, one from William B. Sleigh Jr. of the Boston Bar con- 
taining additional information about Massachusetts and Maine 
which was part of Massachusetts until 1820, and a third based on 
a familiar maxim. As the subject is of practical importance they 
are printed with additional comments of the editor. In the 
“Quarterly” for December 1946 we printed an extended extract 
from the opinion in Kenyon v. Chicopee 320 Mass. 528 as a new 
“landmark” in the history of equity in Massachusetts. Editor 


1. Prof. Howe’s Comment 
Dear Mr. Grinnell: 


As you will see from the enclosed memorandum, I read your 
note in the October Quarterly with interest. You will also see 
that I cannot accept your interpretation. If you should want to 
keep the matter alive in the Quarterly, I should be very glad to 
have you publish my enclosure. On the other hand, if you think 
there is no purpose in further discussion, I shall understand en- 
tirely if you send it to your files. 


Very sincerely yours, 


Mark DeW. Howe 


Equity Jurisdiction in the Seventeenth Century 


A learned note in the Massachusetts Law Quarterly for October 
makes the interesting suggestion that the provision in the Provin- 
cial Act of 1699 by which the Superior Court of Judicature was 
given jurisdiction “as fully and amply . . . as the courts of kings 
bench, common pleas and exchequer within his majesty’s kingdom 
of England, have or ought to have” has relevance to the extent 





1 Vol. I, Province Acts and Resolves, 370, 371. 











50 MASSACHUSETTS LAW QUARTERLY 


of the equitable powers of that court and its successor, the Supreme 
Judicial Court. The author of the note in question suggests that 
this italicized clause indicates a legislative intention that the Su- 
perior Court of Judicature should exercise those full equitable 
powers which, after the disallowance of the Act of 1692 establish- 
ing an independent Court of Chancery, no other Provincial Court 
possessed. He takes Emory Washburn and the Supreme Judicial 
Court to task for their failure to read the clause as a grant of 
equitable power to which the Supreme Judicial Court has fallen 
heir. 

The hesitancy which most lawyers must almost instinctively 
feel in accepting the suggestion that this reference to the powers 
of the two great common-law courts and of the Court of Ex- 
chequer was to the traditional powers of the Court of Chancery 
would seem to be justified by an examination of other statutes of 
the Provincial period in which the same phrase appears. In March, 
1686, during the Andros regime, a statute establishing courts of 
the Dominion of New England was adopted and used exactly the 
same phrase to define the powers of the Superior Court of Judica- 
ture.” In the same act a special and independent Court of Chancery 
was established. In 1692 courts were set up for the Province of 
New Hampshire. In the act establishing those courts the powers 
of the Supreme Court were described in exactly the same terms as 
those used in the Massachusetts Act of 1699.* The New Hamp- 
shire act also made provision for a separate Court of Chancery. 
The same facts are true of New York legislation of 1691 and 
1692.4 No attempt has been made to examine legislation in other 
Colonies and Provinces to determine whether this pattern of 
phraseology was followed there. From the statutes referred to one 
can see clearly that the words “or ought to have” in those acts 
had no reference at all to the exercise of equitable powers, for 
those powers were primarily if not exclusively vested in Courts 
of Chancery. 

This evidence of the contemporaneous utilization of the same 
phrase in statutes creating both common law courts and courts of 


2 Vol. I, Laws of New Hampshire 190, 192. Concerning the organization 
of courts for the Dominion of New England, see Goebel and Naughton, Law 
Enforcement in Colonial New York (1944) 21 et seq. 

3 Vol. I, Laws of New Hampshire, 541, 543. 
4 Vol. I, Colonial Laws, New York, 229, 306. 
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equity seems sufficient to overcome the suggested interpretation. 
It may be well, however, to call attention to a fundamental mis- 
conception which seems to have led to the ingenious misinterpreta- 
tion. The author of the earlier note describes the Act of 1692 
establishing the Provincial Court of Chancery as if it were the 
result of an indigenous eagerness for such a Court, and, proceeding 
from that assumption, he reads the Act of 1699 as a sly attempt 
of the Provincial legislature to defeat the Royal purpose of deny- 
ing effective equitable powers to any provincial court. Certainly 
there is considerable evidence that the Colonists had no desire for 
the establishment of a Court of Chancery on this side of the water, 
and there is every reason to believe that the impulse for its estab- 
lishment came from the King and his spokesmen in England.® To 
say that the critical words in question “have no intelligible mean- 
ing except to provide for the jurisdiction . . . needed for justice 
in the court created by the act after the Crown had disallowed a 
separate court of equity” seems palpably incorrect. As we have 
seen, the same words were used in an earlier act creating both the 
Superior Court of Judicature and a court of equity. The evident 
meaning of the phrase is simply that the Superior Court of Judica- 
ture shall not only deal with the matters falling within the juris- 
diction of the King’s Bench, Common Pleas and Exchequer when 
that jurisdiction is narrowly conceived, but that it shall also deal 
with such matters to which the jurisdiction of those Courts, broadly 
and liberally interpreted, might fairly be considered to extend. 
The purpose was not to give to the Massachusetts court such juris- 
diction as its judges considered that they ought to have, “in other 
words, equitable jurisdiction required by the needs of justice”, but 
power to act in matters where, under a liberal interpretation of 
the traditional powers of the King’s Bench, the Common Pleas and 
the Exchequer, those courts ought to exercise their conventional 
jurisdiction. It may be that the legislators were aware of the fact 
that the Court of Exchequer possessed certain equitable powers, 
and that they were willing that the Superior Court of Judicature 
should exercise those powers in cases falling within the Exchequer 
jurisdiction. It seems most unlikely, however, that they contem- 





5 See, Woodruff, Chancery in Massachusetts, 5 L. Q. Rev. 370. 
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plated the extension of those powers into areas which traditionally 
were within the exclusive competence of the Chancellor. 


Mark DeW. Howe* 


2. The Editor’s Reply 
Dear Howe:— 


A very “palpable hit”! Of course I will print it, perhaps with 
a comment after thinking it over, because if equity was really a 
part of the common law (except for purely political historical 
reasons in the minds of the English other than men like Notting- 
ham, Hale, Mansfield et al) and if, as I believe, the colonists in- 
tended to establish their own courts and develop their own “com- 
mon law” accepting only such of the English law as they 
considered adapted (see Winthrop’s explanation of the Bodie of 
Liberties of 1641, Mass. Law Quarterly August 1923 pp. 20-21) 
and relying as they did on the “law of God” (who was presum- 
ably “equitable”) then I suggest that the words “or ought to have”, 
whenever and wherever used, suggest the idea of a broader juris- 
diction when, as and if, needed in the interest of justice. 

As a matter of fact the General Court did administer some 
rather political equity in the eighteenth century (see M.L.Q., April 
1946, p. 12). I do not believe that was any more necessary as a 
matter of law (other than political, coupled with the judicial 
ignorance and narrowness of the time) than Lord Coke’s attempt 
to stop the Chancellor’s equity developed by judicial decision in 
the common law tradition and not by statute. It took Massachu- 
setts a long time to learn that, but the idea that the “Bible Com- 
monwealth” which professed to follow the “law of God,” needed 
a statute to allow its courts to recognize and apply “equitable 
principles”, “sticks in my crop” even though you seem to have 
caught me over-emphasizing the four words in the Act of 1699. 
I am very glad you caught me napping. I believe the discussion 
is worth-while to encourage equity thinking, and also, one reason 
for writing is to stimulate answers. 


Sincerely, 
Frank W. GRINNELL 





* Prof. Howe, with Mr. Louis F. Eaton Jr., has an interesting article in the 
“New England Quarterly” for September, 1947 on “The Supreme Judicial 
Power in the Colony of Massachusetts Bay”. 
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Editor’s Note 


In his letter to Prof. Howe the editor stated that he had been 
“caught napping” in regard to the four words in the act of 1699. 
That is true so far as their use in other colonies is concerned, but, 
on further consideration, we are not sure that Prof. Howe may not 
also be “napping” as to their significance, at least, in Massachusetts 
which included Maine. In the article of last October (p. 58) we 


quoted from Washburn’s “Judicial History of Massachusetts” as 
follows: 


“Under the Colony Charter—there was always a court with 
plenary equity powers” and that “It was the jealeusy of the 
crown and not of the people that defeated this part of the 
system.” The King “did not dare to tolerate it.” 


But in discussing the final act of 1699 both he and Mr. Justice 
Hammond overlooked the four words “or ought to have” and did 
not even quote them. 
On the title page of his book Washburn quotes the lines from 
Herbert 
—“Copy fair what time hath blurred, 
Redeem truth from his jaws.” 


In Woodruff’s article on “Chancery in Massachusetts” (Orig- 
inally published in 1889 in 5 Law Quarterly Review and re- 
printed in the Boston University Law Review for June 1929, pp. 
168-192) he says, 

“The government was an unlimited theocracy where law was 
administered with all of the sanction of ecclesiastical authority,— 
an authority in which the conscience of equity must have been 
supposed to inhere. This system was at times more rigorous than 
the common law and at other times more generous of remedies 
than the most conscientious system of equity could have been. 
Few of the magistrates were lawyers and in the words of a con- 
temporary writer [Lechford, ‘Plaine Dealing’ 1641] the general 
and quarter courts had ‘the power of Parliament, King’s Bench, 
Common Pleas, Chancery, High Commission, and Star Chamber 
and all the others, courts of England. . . . 

“However, as the colony grew in population and prosperity, 
new courts were created, their original and appellate jurisdiction 
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was declared, and a body of substantive law grew out of the 
multiplied interests of the people. Decisions began to stiffen into 
precedents; equitable relief was sought by petition to the General 
court, and, without abatement of the ecclesiastical influence, that 
Court came to grant relief in matters of equity, though the relief 
decreed was largely natural equity, and not properly the system 
of jurisprudence belonging to the English High Court of Chancery. 

In some cases the want of remedy at law was assigned as 
the ground of jurisdiction in equity. 

“Some chancery jurisdiction was conferred upon the County 
Courts, but by 1685 the applications to the General Court for 
relief had become so numerous that complainants suffered great 
expense and inconvenience by being obliged to wait for the dis- 
patch of business of more public concern before their causes could 
be- heard and decided. In that year it was sought to remedy these 
delays by a law which empowered the magistrates of each County 
Court to act as a court of chancery. From the County Court 
appeals might be taken to the Court of Assistants, and this was 
final unless the General Court afterwards saw fit to direct a new 
trial in the County Court or admit a hearing and determination 
in the General Court. . 

“The Act of 1685, reciting that ‘wherein there is matter of 
apparent equity, there hath been no way provided for relief against 
the rigour of the common law but by application to the General 
Court,’ shows that, by the time of the revocation of the colony 
charter, and before the granting of the province charter, there had 
come to be in Massachusetts a clear recognition of the existence 
of, and necessity for an equity jurisdiction in its stricter sense as 
an essential part of the judicial system of the Commonwealth.” 

In Horace Gray’s appendix to Quincy’s reports p. 537, he says 

“No court of the province could well have assumed on any 
pretence a general equity jurisdiction in the face of the opinion 
repeatedly expressed by the English Government on that subject.” 

But he states in a footnote that 

“Under the Massachusetts Colony Charter, the General Court 
exercised an extensive chancery jurisdiction” and he points out 
what appears to be the real reason for the disallowance of a 
chancery court—that the chancery jurisdiction was a prerogative 
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jurisdiction* which could be authorized only by the king and was 
not authorized by the Province Charter. He also points out that 
there was a doubt whether the royal governor might have been 
authorized to establish a chancery court as stated by Governor 
Bernard in 1763 but Bernard added that while “the court of 
chancery is very much wanted here”, “It is impracticable to set 
up such a claim now, after a non-usage of 70 years, and after 
several Governors have, in effect, disclaimed it.” 

The Colony charter was revoked in 1784, but, as Gray points 
out, “the President, or Governor and Counsel, exercised jurisdic- 
tion under the act of 1685” already referred to (Ancient Charters 
and Laws p. 93-94). That act (reprinted in the “History of the 
Judiciary of Massachusetts” by William T. Davis, pp. 47-48) con- 
tained the following recital, 

“Whereas, it is found by experience that in many cases and 
controversies betwixt parties, wherein there is matter of apparent 
equity, there hath been no way provided for relief against the 
rigor of the common law, but by application to the General Court, 
where, by reason of the weighty affairs of the country of more 
public concernment, particular persons have been delayed to their 
no small troubie and charge, and also great expense occasioned to 
the public by the long attendance of so many persons as that 
Court consists of, to hear and determine personal causes brought 
before them; for ease and redress whereof it is ordered and en- 
acted by this Court that the magistrates of each County Court 
within this jurisdiction, being annually chosen by the freemen, be 
and hereby are authorized and empowered as a Court of Chancery. 

. Provided always that either party, plaintiff or defendant, 
who shall find himself aggrieved at the determination of the said 
County Court shall have liberty to make his appeal to the magis- 
trates of the next Court of Assistants. . . .” 

In his address at the “Bench and Bar Night” in 1926 on “the 
results of the prejudice against lawyers in Massachusetts in the 
17th century” the late Nathan Matthews (one of the most thorough 
students of that period) referred to the loss of the charter of the 
Bay Colony in 1684 which “ended the Puritan Commonwealth” 
as “a result virtually, and I think literally, due to the absence of 





* cf, Langdell’s famous article “A Brief Survey of Equity Jurisdiction,” 
1 Harvard Law Rev., pp. 114-116. 
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an educated bar” (See Mass. Law Quarterly for May 1928, Vol. 13 
No. 5, pp. 73-94). In the “Quarterly” for May 1924 (p. 51) 
appears the following quotation from the first of the three dis- 
tinguished Jeremiah Smiths who, as Chief Justice of New Hamp- 
shire, was a leading figure in the beginning of the modern admin- 
istration of justice there, as Chief Justice Theophilus Parsons was 
in Massachusetts. 

In 1816, Smith said, “I am inspired with zeal to examine New 
England histories, memoirs, records, with a view to her jurispru- 
dence.” He called this his “knitting work” and in 1836 he began 
to prepare some lectures and left many sheets of notes and refer- 
ences; but only a few pages were written out in full. From these 
notes, the following passage is quoted in Morison’s “Life of Judge 
Smith,” 428-9: 


“It is a great error to suppose the New England common 
law properly so called, from the advances made in all branches 
of knowledge, is of no importance in New England at this 
day. For what is the Common law of which we speak? It is 
made just as the English common law was made; a collection of 
the general customs and usages of community; maxims, princi- 
ples, rules of action, founded in reason, and found suitable to 
that first condition of society; if not created by the wisest and 
most favored, sanctioned and approved by them. . . . The 
legislature can abrogate this law, as they can the rules of their 
own making. But it would be well for the people if they 
would first take the trouble to understand it. No man ac- 
quainted with the common law can look into our statute-book, 
and not see that the framers of the statutes, in many cases, 
were ignorant that the common law contained precisely the 
same provision; and in many cases, a provision different and 
better adapted to the wants of society.” 


Approaching Massachusetts legal history from this point of 
view in the light, not only of the legislative equity administered 
during the 17th century and 18th century before the separation 
of legislative and judicial functions was fully established (partly 
because of the habit of litigants of running to the legislature) and 
in the light of the expressed recognition of the need of equity 
in the act of 1685, can it be said that the words “or ought to 
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have” as applied to the jurisdiction of the Massachusetts court 
had no significance? Certainly, the 17th century history shows 
that whatever apprehensions the colonists may have had about 
chancellors as representing a separate court, because of the repu- 
tations of chancellors like Bacon and Jeffries, they nevertheless 
recognized the need of equity in the administration of justice. 
As English equity developed independently of any statute as a 
prerogative jurisdiction reflecting “the conscience” of the sover- 
eign so, we submit, equity in Massachusetts, independently of any 
statute, was a part, and always has been a part, of the “New 
England Common Law” as representative of “the conscience” 
of the sovereign Commonwealth in the administration of justice 
and that the words “or ought to have” in the act of 1699, like 
the statute of 1877, now appearing as section 1 of chapter 214 
of the General Laws was, and is, a purely declaratory act “in 
aid of the judicial department” recognizing, not merely a static 
equity, but a body of principles capable of judicial growth as re- 
cently illustrated in the opinion in Kenyon v. Ghicopee already 
referred to. The fact that this conception of “New England 
common law” was in abeyance, because of the lack of an educated 
bench and bar for a long period, does not, we submit, qualify 
this statement. The popular prejudice, which was also reflected 
from time to time well into the 19th century and even today, 
because of a lack of popular understanding of the public and 
private needs of equitable remedies in the interests of justice, 
does not affect the underlying principle of justice involved. As 
Holdsworth says in “Sources and Literature of English Law” 
(p. 3), 

“In England equity did not claim to supersede the common 
law but rather to add to its effectiveness” and he quotes Mait- 
land as saying “equity had not come to destroy the law but to 
fulfill it”. 

In his famous essay entitled “A Brief Survey of Equity Juris- 
diction” (1 Har. Law Review 114-116) Prof. Langdell analyzed 
the meaning of the word “jurisdiction” in connection with equity 
as compared with other branches of the law and said, 

“the term ‘jurisdiction’, as applied to equity, has a very 

different meaning from what it has as applied to courts 
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of law; and the failure to recognize that fact has caused 
much confusion of ideas.” 


I suggest, therefore, that what the early New Englanders 
feared was “a government of men” in the person of a local 
chancellor appointed by the crown, but that they realized the 
need of some equity is shown by the act of 1685 above quoted. 
They never prohibited it—on the contrary they specifically pro- 
vided for it before and after the Province charter and they ad- 
ministered it crudely through the legislature until the legislative 
and judicial functions were separated by the constitution. What- 
ever meaning the four words “or ought to have” may have had 
in other colonies, I suggest that Prof. Howe’s interpretation of 
them in the act of 1699, in the light of Massachusetts history, 
and particularly the explicit act of 1685, is too narrow. 

The statute of 1877, which is now G.L. c. 214, Section 1 
seems “in aid of the judicial department” relating to general 
equity jurisprudence. I suggest that it did not create “equity 
jurisdiction”, but simply removed supposed obstacles, based on 
narrow thinking, to the recognition of the underlying principles 
of judicial justice. The first sentence of Article XI of the Massa- 
chusetts Bill of Rights reads, “Every subject of the commonwealth 
ought to find a certain remedy by having recourse to the laws for 
all injuries or wrongs which he may receive in his person, property 
or character.” This sentence construed broadly would seem to 
mean something pertinent to equitable remedies. I may be mistaken. 


F.W.G. 


3. A Note on 
Equity Jurisdiction in Maine and Massachusetts 


William B. Sleigh, Jr. 


In the “Quarterly” for October 1946 (p. 56) comment was 
made on the “strict statutory thinking” in equity which has 
characterized the views of the courts of this Commonwealth with 
respect to questions involving the scope of their jurisdiction. For 
years Massachusetts and Maine were notably by themselves among 
common-law jurisdictions in their philosophical approach to the 
subject. (Pomeroy; Equity Jurisprudence, Sec. 313, 322.) Dean 
Pound ascribes this attitude to the Puritan influence which saw in 
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equity the long arm of the Chancellor who, as the king’s con- 
science, exercised the royal prerogative to interfere with the judg- 
ments of the people’s courts and deprive the people of their treas- 
ured right to jury trial. (Spirit of the Common Law, pp. 37, 53.) 

Evidence of this restrictive thinking is not difficult to find. The 
refusal of the courts to go beyond the specific provisions of the 
jurisdictional statutes is found in all of the early cases. (see for 
example: Prescott v. Tabell, 1 Mass, 204, 208; Brigden v. Cheever, 
10 Mass. 453; Vose v. Grant, 15 Mass. 517, 522; Eaton v. Green, 
22 Pick 526; Whitney v. Stearns, 11 Met. 319; Clark v. Sibley, 13 
Met. 210.) And see: Pomeroy, Equity Jurisprudence, Sec. 315. 

Possibly in the early days the attitude of the court reflected 
the New England philosophy of the times, although Mr. Grinnell’s 
somewhat contrary thesis (that the people wanted equity courts 
but feared continued royal disapproval) is quite convincing. How- 
ever that may be, any evidence of such restrictive thinking on the 
part of the people, or at least upon the part of their representatives 
in The General Court, has long since disappeared. The complete 
transition which was effected by Acts 1877, c. 178, sec. 1 (now 
C. 214 §1) and the succeeding enactments should serve to remove 
any doubt on that score. The language of the present provisions 
(c. 214, sec. 1 and 2 and c. 213, sec. 1A) varies slightly from the 
original statute in 1877 and, couched as it is in the broadest pos- 
sible language demonstrates a clear intent of the legislature to 
permit the liberal development of equity by an unfettered court. 

Notwithstanding this clear intent and authorization, there are 
still vestigial remains of the strict approach, not only where the 
right to jury trial might be encroached upon, but in other cases as 
well. See, for example: Fowle v. Torrey, 135 Mass. 87; New 
England Life Insurance Company v. Phillips, 141 Mass. 535, 545; 
Hallowell vy. Ames, 165 Mass. 123, 124, and see Acts 1933 c. 237, 
made necessary by the restrictive decision in Weidman v. Weidman, 
274 Mass. 118; Parkway v. United States Fire Insurance Company, 
314 Mass. 647. 

In Maine the liberalizing process commenced earlier and has 
advanced more rapidly. The act giving its court full equity juris- 
diction (1874) was passed three years before our own, and the 
first decision under that act exhibited a new approach (Rowell v. 
Jewett, 69 Me. 293). Acting under statutes almost identical to ours 
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(Rev. Stat. Me. Ch. 77, sec. 6) the Maine court has in several 
instances departed from the strict Massachusetts construction to 
follow the more liberal views held by other jurisdictions. Taylor 
v. Taylor, 74 Me. 582. Its development is to be seen in cases like 
Rockland v. Water Co. 86 Me. 55; Skowhegan v. Hezelton, 117 
Me. 17; Claverly v. Small, 119 Me. 294 (compare the language in 
the latter case with that in Parkway v. U. S. Fire Ins. Co., 314 
Mass. 647); Usen v. Usen 136 Me. 480, and see Whitehouse, Equity 
Jurisdiction—Pleading and Practice in Maine, p. 28. 

So it is possible to say in Maine that “Equity, as well as com- 
mon law, has growth” (Lockwood v. Lawrence, 77 Me. 297) and 
the court is not limited to only those matters known to equity at 
the time of the passage of the statute. (Usen v. Usen, 136 Me. 480) 

In Massachusetts, cases like Kenyon v. City of Chicopee (320 
Mass. 528, see extended extract quoted in Mass. Law Quarterly 
for December 1946) lead one to hope that the day of the restrictive 
approach has passed from us forever. 


4. The Maxim that “Equity Follows the Law”. 


The third comment based on this maxim has been (as a lead- 
ing American lawyer once said of his papers) “temporarily re- 
moved by the fairies,” but the maxim deserves discussion. It was 
discussed by Prof. Jeremiah Smith (the second Jeremiah) in an 
article on “The Use of Maxims in Jurisprudence” (9 Harvard 
Law Review, 13-26). Judge Smith said, 

“There are maxims, which, if true at all, are true only in a 
partial sense, and which must be essentially limited in their appli- 
cation. Yet these maxims are frequently cited as if literally true 
and universally applicable. Take, for instance, the phrase, Equitas 
sequitur legem, which is sometimes quoted as if it possessed ‘a 
supreme and controlling efficacy’. 

“This rule ‘if followed literally, would leave nothing for the 
courts of equity to perform.’ But in fact ‘the main business of 
equity is avowedly to correct and supplement the law’. “The 
qualification of this maxim is nothing less than the entire system 
of juridicial equity itself, both jurisprudence and procedure, based, 
as has been seen, upon the theory that equity does not follow the 
law where the law does not follow justice or the public conveni- 
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ence.’ Equity follows the law in its rules of decision only ‘when 
it does not choose to follow differing rules of its own.’ . 

“There are historical reasons which account for the frequent 
use of this maxim in early times. And there are, undoubtedly, 
cases, neither few in number nor unimportant, where courts 
of equity follow common law analogies. But ‘the maxim is, in 
truth, operative only within a very narrow range; to raise it to 
the position of a general principle would be a palpable error.’ 

“It is hardly too much to say that, at the present day, there 
is as much ground for asserting the reverse of this maxim as for 
asserting the maxim itself. Lex sequitur equitatem would apply 
about as often as equitas sequitur legem. Many doctrines of the 
modern common law ‘seem grounded on the fact that similar 
decisions had previously been made in courts of equity.’ It is 
impossible to deny ‘the constant progress of law in the direction 
of equity under the superior attractive force of the latter;’ a 
tendency the existence and justice of which found recognition in 
the provision of the English Judicature Act of 1873: That when 
equity and common law conflict, equity shall prevail.” 

These passages recall the somewhat flippant lines, current years 
ago in the law school, as we remember them, 


And the student said “Well, 

If the law went to hell, 

Would equity follow the law?” 
. F.W.G. 


Wilfred Bolster 
(Reprinted from the Boston Herald) 


It has been said too often, even if occasionally it has been 
true, that, under our appointive system of judicial selection, “a 
judge is just a man who knew the governor”. That is not the 
explanation of the deserved reputation of the Massachusetts judi- 
ciary during the 167 years since the adoption of the Massachusetts 
Constitution in 1780. Neither is the explanation to be found in 
the judicial salaries which have been minor factors in our judi- 
cial history. The explanation is in the wisdom of the governors 
who selected the long line of able men of character for judicial 











62 MASSACHUSETTS LAW QUARTERLY 


service and in the service rendered by them which has been the 
result of native ability coupled with adequate knowledge and a 
strong sense of professional responsibility, regardless of pecuniary 
reward. 

Among these judges on our various courts in the past, it has 
fallen to the lot of a few to be leaders in the “breaking in” of new 
courts, or in making new starts in the administration of old 
courts. Such men were William Cushing, the first chief justice 
of the Supreme Judicial Court, selected during the Revolution 
(following the resignation of John Adams, who never sat), The- 
ophilus Parsons, appointed by Governor Strong as chief justice 
of the Supreme Judicial Court in 1806 without notice, who ac- 
cepted at a sacrifice of more than half of his income; Lemuel 
Shaw, appointed chief justice of the Supreme Judicial Court by 
Governor Lincoln in 1830; Charles Allen of Worcester, the first 
chief justice of the Superior Court, appointed by Governor Banks, 
in 1859; Charles Thornton Davis, appointed by Governor Wol- 
cott as a judge of the Land Court at its birth in 1898; and Wil- 
fred Bolster, appointed by Governor Crane, as a special justice 
of the Municipal Court of the City of Boston in 1902, and, by 
Governor Guild, chief justice in 1906. 

A lawyer eminently qualified for a position on our highest 
courts, declining appointment to the Superior Court, he contin- 
ued as chief justice because he felt that he could render there a 
much needed public service. He realized that the district courts, 
and the Boston Municipal Court, as the largest of them, repre- 
sented the administration of justice to many people who never 
appear in any other courts. He believed, as Chief Justice Par- 
sons believed, that if the judicial department was to be regarded 
with respect by the people “the first and most essential cause 
must be,” that it “should deserve to be so regarded”. He set him- 
self to that task and, for 33 years as chief justice, until his retire- 
ment in 1939, he set standards of judicial administration. In 
addition he served as a most helpful and active member of the 
Judicial Council for sixteen years from 1930 until a few months 
before his death at the age of 80, on May 3, 1947. 

The public and the legal profession are indebted to him as ene 
of the outstanding constructive figures in our legal history. 
F.W.G. 














Books for Lawyers 
Stryker’s Life of Thomas Erskine 
(Doubleday & Co. Inc. 1947—Title “For the Defense”’) 


This is a book about an enthusiast, by an enthusiast, written 
with enthusiasm. It presents one of the outstanding dramatic 
stories of legal history and is of practical importance today be- 
cause of its bearing on recurrent problems and its demonstration 
of the tremendous importance to the public of competent and 
independent lawyers. 

Judging from questions in the course of conversation we are 
impressed by the fact that most lawyers, and, perhaps, judges 
today, either never heard of Erskine, or have forgotten when he 
lived and what he did, although he was unquestionably the great- 
est advocate who ever appeared at the English Bar and one whose 
talents as an advocate were called forth by the critical conditions 
in England during the French Revolutionary Terror and the 
Napoleonic Wars. 

Mr. Stryker, himself one of the leading trial lawyers of the 
New York Bar, is equipped to paint a portrait of Erskine in 
action and his extraordinary career, beginning with the Green- 
wich hospital case before Lord Mansfield about three weeks after 
he was called to the Bar when he publicly attacked the Earl of 
Sandwich, the head of the British Navy and the leading corrup- 
tionist of the latter part of the 18th century, and secured the 
acquittal of Captain Bailey in a case of criminal libel. Before he 
left the court room after this, his first case, he received about 20 
retainers and for the next 25 years appeared in most of the lead- 
ing cases. He is the only lawyer who, in the opinion of compe- 
tent historians, like Sir William Holdsworth and George M. 
Trevelyan, practically prevented civil war in England by his 
arguments to a jury which resulted in the acquittal of Hardy, 
Horne-Took and Thelwall in the cases of treason instituted by 
the goverment of the younger Pitt at a time of hysterical appre- 
hensions of French Revolutionary ideas. 

An article about Erskine by a member of the Canadian Bar 
was printed in the “Quarterly” for April 1936 (Vol. 20, No. 3, 
pp. 1-12). Mr. Stryker fills in the picture with well chosen ex- 
tracts from Erskine’s leading arguments with a detailed descrip- 


LORD ERSKINE 


(From the portrait by Sir Thomas Lawrence, formerly in the Collection 
of Sir Robert Peel and now in the Harvard Law School.) 
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tion of the circumstances under which they were delivered and 
also gives a moving picture of conditions in England from about 
1770 to 1823. We heartily recommend this book. 

The frontispiece is the portrait of Erskine by Sir Joshua Rey- 
nolds. As we think the portrait by Sir Thomas Lawrence (the 
original of which is in the Harvard Law School) is a more inter- 
esting portrait, we reproduce it here. It is unfortunate that Mr. 
Stryker chose for his title the phrase “For the Defense” which 
was the title of the Life of Marshall Hall published a few years 
ago. Erskine was a far more important figure than Marshall Hall. 


F.W.G. 


The Famous Case of Myra Clark Gaines by Nolan B. Harmon Jr. 
(Published by the University of Louisiana Press) 


This is the story of the extraordinary litigation beginning in 
New Orleans in 1836, reappearing constantly in all available 
courts including the Supreme Court of the United States, and 
finally ending by a decree of that court in 1891 for the payment 
by the city of New Orleans of about $590,000 after the death of 
the plaintiff. The story begins about 1786 with the arrival in New 
Orleans of Daniel Clark, the father of Myra Clark Gaines, and 
involves many sidelights on American history and prominent fig- 
ures. It is far more interesting and readable than the detective, 
and mystery, stories which lawyers, as well as other people in- 
cluding the writer of this note, waste, or, more accurately, pass, 
their time in reading as an escape from thinking about work or 
the mess in which the world is at the present time. 

F.W.G. 


Aviation Accident Laws by Charles H. Rhyne 


This book recently published by the Columbia Law Book 
Company with a foreword by United States Senator Pat McCar- 
ran contains a collection and analysis of all reported decisions 
involving aircraft accidents with references to legislation and in- 
ternational conventions relating to the subject. The author is chair- 
man of the American Bar Association Committee on Aeronautical 
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Law, a director of the National Aeronautic Association, who has 
had much to do with legislation on the subject. In these days of 
constantly increasing aviation and resulting accidents, lawyers hav- 
ing to do with the subject will do well to consult this book. 


Notices to the Bar 
Change of Date for New Legislative Business 


Attention is called to the fact that at the last session the legis- 
lature shortened the time for the introduction of bills. The 
legislature meets on the first Wednesday of January. Hitherto 
the “dead line” for new business has been 5 p.m. on the Second 
Friday. That rule still stands for the “first annual session” of the 
biennially elected legislature but the “dead line” for the second 
annual session, which includes the coming session, has been 
changed to “five o’clock in the afternoon on the first Wednesday 
in December preceding”, in other words, December 3, 1947. 


Employment Security Law Appeals 


A new rule as to these appeals, under chapter 434 of the acts 
of 1947, has been promulgated by the Chief Justice of the Boston 
Municipal Court and the Appellate Divisions of District Courts. 
The rule became effective October 1, 1947. 


New Provisions in Suits Against the Boston Elevated Railway 
(From the “Bar Bulletin” for July, 1947) 


The attention of the bar is called to the following extracts 
from Chapter 544 of the Acts of 1947, called the Metropolitan 
Transit Authority Act under which the state acquired and will 
operate the Boston EI: 

The authority shall be liable in tort to passengers and to per- 
sons in the exercise of due care who are not passengers or in the 
employment of the authority, for personal injury and for death 
and for damages to property in the same manner as though it 
were a street railway company; provided, that like notice is given 
as required by section eighteen of chapter eighty-four of the Gen- 
eral Laws, except that in all cases other than those involving snow 
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and ice the notice shall be given within sixty days after the date 
of injury or damage, and the provisions of sections nineteen and 
twenty of said chapter eighty-four shall apply to such notice; and 
provided, further, that any action for such personal injury or 
property damage shall be commenced only within two years 
next after the date of such injury or damage and in case of death 
only within two years next after the date of the injury which 
caused the death. 

Notwithstanding any provisions of general or special laws, 
service of process in such cases and in all proceedings at law or 
in equity arising out of the operation of the transportation system 
by the trustees, or arising out of the exercise of any power or au- 
thority conferred upon them, or arising out of the assumption by 
the authority of the indebtedaess, and liabilities of the company, 
shall be made upon the treasurer of the authority, or, if there is 
no treasurer or he cannot be found, upon any member of the 
board of trustees, and not otherwise. 


Notice to the Bar from the Appellate Tax Board 


In an endeavor to liquidate the backlog of cases which appear 
on our docket, up to and including the year 1943, it has been 
ordered that all prehearings, except in emergency instances, be 
suspended during the months of September, October, November 
and December. This is being done to allow the full facilities of 
the Boston Board of Assessors and the Law Department of the 
City of Boston to be employed (so far as Appellate Tax assign- 
ments are concerned) in cleaning up the accumulation of appeals 
on the docket. 

This Board will, therefore, at an Assignment Session to start 
on September 8, 1947, begin assigning sufficient cases to keep at 
least three Boston Sessions busy from day to day, until the entire 
list is heard or otherwise disposed of. 

It may be that this backlog of appeals has been unavoidable, 
due to legitimate causes. However, it is the intention of this 
Board to dispose of these cases as speedily and as judicially as 
possible, without further delay. 

Attest: Ernest W. RIcKEr, 


Clerk. 
August 12, 1947. 
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Exemptions from Attachments 


Acts 1947 chapter 264 raises the amount of wages and pensions 
exempt from attachment from $20.00 to $25.00 a week. 


Notice to New Members 


A volume containing the proceedings at the 250th birthday 
of the Supreme Judicial Court was published by the Massachusetts 
Bar Association. It contains an account of the history of the 
court and pictures of all the justices (of whom pictures are known 
to exist) from 1692 to 1942. Copies are still available on appli- 
cation accompanied by check for $1.50 directed to the headquar- 
ters of the Association, 53 State St., Boston, Mass. 


Trade Names and Trade Marks 
The New Statute—Acts 1947 Chapter 307 


AN ACT authorizing injunctive relief in certain cases of trade- 
mark infringement or unfair competition. 

Chapter 110 of the General Laws is hereby amended by insert- 
ing after section 7 the following section:—Section 7A. Likelihood 
of injury to business reputation or of dilution of the distinctive 
quality of a trade name or trade-mark shall be a ground for in- 
junctive relief in cases of trade-mark infringement or unfair com- 
petition notwithstanding the absence of competition between the 
parties or of confusion as to the source of goods or services. 


Approved May 2, 1947. 


Cases showing the Massachusetts rule before this statute (a rule 
not followed, we understand, in most of the other states) are Cali- 
fornia Wine & Liquor Corp. vs. Wm. Zakon & Sons, Inc., 297 
Mass. 373; New Method Die & Cut-Out Co. vs. Milton Bradley 
Co., 289 Mass. 277; Whitney-Adams Co. vs. Adams-White Brush 
Co., 260 Mass. 137; Hub Dress Manufacturing Co. vs. Rottenberg, 
237 Mass. 281. 

Federal cases applying the Massachusetts rule under the “Erie 
Railroad” doctrine, where jurisdiction depended on diversity of 
citizenship, are National Fruit Products Co. vs. Dwinell-Wright 
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Co., 47 Fed. Supp. 499 and Coca-Cola Co. vs. Snow Crest Bever- 
ages, 64 Fed. Supp. 980, 985. 

But, in Bulova Watch Co. v. Stolzberg, 69 Fed. Supp. 543 
(1947) the Erie Railroad case was held inapplicable. The case is 
discussed as “a new and much advocated exception to the Erie 
doctrine” in the Harvard Law Review for May 1947 (pp. 821- 
822). 

F.W.G. 


New Legislation About the Signatures of Lawyers 
and Others 


Some 30 or more years ago George M. Trevelyan wrote an 
essay entitled “Clio”, commenting on the relative dullness of his- 
torians in the latter part of the 19th century after the death of 
Macaulay, and suggested, in substance, that one of the purposes 
of writing history was to make it readable. The remark applies 
also to signatures. 

Without professing to be guiltless, we respectfully suggest to 
members of the bar that the signatures of many of them are atro- 
ciously illegible. If they sign a letter on a printed letterhead con- 
taining their names and addresses, it makes no difference, except 
when there are several names on the letterhead and it is impossi- 
ble to make out which one signs the letter. The trouble arises 
frequently when they draw checks for the payment of dues, 
especially when their names and addresses do not appear on the 
envelopes, or when the envelope gets into the waste basket before 
the illegibility of the signature is noticed. We have recently ex- 
perienced a considerable amount of difficulty with this problem 
in connection with the bookkeeping of the association. We think 
it may be said, without exaggeration, that one of the purposes 
of the signature on a check in payment of a bill or contribution 
is to enable the recipient to know who is paying it. We have 
known of at least one lawyer who could not read his own hand- 
writing and had to refer it to his secretary. How Rufus Choate 
ever read his has always been a good deal of a mystery. We re- 
cently told a respected friend that, if it were not for his letter 
head, one would not know whether he was a lawyer or a futurist 
picture of the State House. Such signatures are, doubtless, a re- 
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lief to the nervous system, but one should “have a heart” for 
bookeepers, bank tellers, recorders of deeds, title examiners 
“Etals”. 

We now have “refresher” courses in various kinds of law for 
returning veterans and for other lawyers. Perhaps it would be 
worth while to establish a “refresher” course in handwriting or, 
at least, signatures which have seriously deteriorated since the 
advent of the typewriter. We hope that “a word to the wise is 
sufficient” or, since lawyers still appear to like a little Latin, 
“verbum sap”. 

F.W.G. 


ACTS 1947 CHAPTER 256 


AN ACT providing for the printing or typing of the names of 
persons whose signatures appear on instruments provided 
by law to be recorded. 

SECTION 1. Section 8 of chapter 222 of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended by 
inserting after the word “shall” in line 2 the words:—print or 
type his name directly below his signature and, —so as to read as 
follows:—Section 8. A justice of the peace or notary public, 
when taking acknowledgment of any instrument provided by 
law to be recorded, shall print or type his name directly below 
his signature and affix thereto the date of the expiration of his 
commission in the following language: “My commission expires 

”. Failure to comply with this section shall not 
affect the validity of any instrument, or the record thereof. 

SECTION 2. Chapter 36 of the General Laws is hereby 
amended by inserting after section 18 the following section:— 
Section 18A. The register or an assistant register may print or 
type the name of any person whose signature appears on any 
instrument filed for recording and is not clearly legible, such 
name to be printed or typed directly below such signature. 


Approved April 14, 1947. 


The last sentence of Section 1 is wise, but Section 2 seems a 
good one for we understand that in at least one county years 
ago, some deeds had to be listed in the grantor index under the 
name “unknown”, a practice not helpful to the title examiner. 
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MISCELLANEOUS 


An Interesting Prayer 


On Thursday, May 8, 1947 the United States Senate met at 
eleven o’clock in the morning, and its chaplain, the Reverend 
Peter Marshall, offered a prayer, which closed as follows: “Help 
us to do our very best this day and be content with today’s 
troubles, so that we shall not borrow the troubles of tomorrow. 
Save us from the sin of worrying, lest stomach ulcers be the badge 
of our lack of faith. Amen.” You can look it up in the Con- 
gressional Record. 


An Interesting Principle 

A recent book—‘Alcoholics Anonymous”—quoted, at the 
head of a chapter, the following from Herbert Spencer: 

“There is a principle which is a bar against all information, 
which is proof against all arguments and which can not fail to 
keep a man in everlasting ignorance—that principle is, contempt 
prior to investigation.” 

The principle appears in legal history. 


Lawyers and the Future 
We have recently received the following statement from a 
thoughtful friend who prefers to remain anonymous. Editor 
“It is clear that decisions made by lawyers, as members 
of organized groups, will affect fundamentally the shape of 
things to come. The nature of our domestic and interna- 
tional order will be, in considerable part, determined by 
those decisions. So, too, will be the future of the legal pro- 
fession itself. What lawyers are depends on what they do. 
The place of the legal profession in society as a whole is 
not set by external laws, but in large part by the imagina- 
tion and initiative of lawyers themselves.” 


The Twenty-third Report of the Judicial Council 

The December issue of the Quarterly will contain a copy of 
the twenty-third annual report of the Judicial Council which will 
be filed with the Governor as early as printing conditions will 
permit and transmitted by him to the legislature by special mes- 
sage as usual. It will deal with seven matters referred to the 
Council by the legislature and with various other recommenda- 
tions of the Council. 





